

















NEW YORK, FEBRUARY, 1846. 





[Monruty Parr. 





THE GRANT OF LETTERS OF ADMIN- 
ISTRATION HAVING RELATION BACK 
TO THE DEATH OF THE INTESTATE. 


Ir has been for some time a question of very 
considerable importance in the courts in Eng- 
land, as to what, if any, acts an administrator 
may do before the grant of administration to 
him, so as to bind him efter such grant. There 
are cases to be found in which it has been 
held that letters of administration have a re- 
lation back to the death of the intestate. We 
propose to enter at some length into an ex- 
amination of the principal cases on which the 
doctrine is based. 

Among the earliest of the cases in support 
of the proposition that letters of administra- 
tion have relation back to the death of the 
intestate, is a case in the Year Book, 36 Hen. 
6, fol.7. To trespass by an administrator it 
was pleaded that the deceased made J. C. and 
J. S. his executors, and died; after whose 
death the goods came into the possession of 
the plaintiff, and that the defendant by the 
command of J. C. and J. S.took them out of 
the plaintiff’s possession; that afterwards J. 
C. and J. S. refused before the ordinary, upon 
which letters were granted to the plaintiff. 
Verification. Several objections were made 
tothe plea. Needham, J., said, “with respect 
to the point that there is not sufficient color 
because the defendant has not alleged posses- 
sion in the plaintiff since administration 
granted to him, I think the color here given 
is sufficient; for I think that the allegation 
of possession before letters of administration 
granted is sufficiently good color, because 
when the executors refuse before the ordinary, 
and the ordinary grants letters to the plain- 
tiff, the powers of the administrator are un- 
derstood to relate back to the death of the 
testator, inasmuch as the testator here is as 
if he had died without executors; and then, 
where the plaintiff was possessed of the goods, 
he could have had a good action as for his 
own goods taken. He also held the command 
of J. C. and J. S. to be sufficiently valid, al- 
though they did afterwards refuse before the 
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ordinary.” Pusot, J., said, “When two per- 
sons are made executors, there is a difference 
between the case of one of them refusing and 
both of them declining to act. If one only 
refuse, and the other administer, the former 
may come in afterwards and administer with 
him; but if both refuse before the ordinary, 
they can never afterwards administer as ex- 
ecutors, under the will, and the testator has, 
in fact, no executors, as in this case. Then, 
as to giving color, the defendant has confessed 
a possession in the plaintiff; and even if the 
plaintiff had no actual possession, the color is 
good, for it is a matter of law whether the 
administration, by the plaintiff, of the de- 
ceased’s effects, would be good before letters 
granted to him; and that being so, it is bet- 
ter to show the matter as it is to the court 
than to plead the general issue. And I think 
there is no question but that this plaintiff has 
his action de bonis asportatis before adminis- 
tration granted, because it will always be 
understood that administration shall reckon 
back from the time of the death.” He also 
held the command given to the defendant by 
the executors to be valid; among other rea- 
sons for this, that the executors at the time 
of the order made, had full authority to give 
it, the cesser of their authority by refusi 

before the ordinary, was en act to which the 
defendant was neither party nor privy. This 
case was adopted by Lord Hale as authority 
in the ease of Long v. Hebb and others, 
Styles 341. In an anonymous case in Com- 
berback, p. 451, Lord C. J. Holt is reported 
to have said, “If a widow, efter the death of 
husband, seize his goods without obtaining 
letters of administration, although she after- 
wards dispose of them by will or otherwise, 
yet the taking out letters of administration 
to the husband, may bring trover for these 
goods, for an administrator may have trover 
for goods taken after the death of the intes- 
tate and before administration committed ; 
and although he declares of goods taken out 
of his own session, whereas they were 
taken before he was administrator, yet it is 
well enough, for the administration shall 

49\ 





50 THE NEW YORK LEGAL OBSERVER. 


Grant of Administration having relation to death of Intestate. 








have relation to the death of the intestate.” therefore could not bring trespass, but the 
These cases seem to establish that the admin- | action should have been conceived in trover, 
istration has relation back to the death of the | for trespass can only be maintained in respect 
intestate; but it must not be concluded that | of actual possession. Leave was given to 
it is soin every case. For we shall presently | move for a nonsuit, on this point, or for» 
see that as to the acts of an administrator de new trial on other points not necessary to be 
son tort, a contrary rule has been adopted.| mentioned. In support of the rule it was 
But we now desire to draw attention to a| contended that letters of administration did 
question which has been raised whether where not, for all purposes, relate back to the intes- 
an administrator complains of an injury to tate’s deceese. For this, the cases of White- 
his intestate’s estate done prior to his becom- hall v. Squire, 1 Salk. 295; Harrison’s case, 
ing administrator, he should sue in trover or 5 Co. Rep. 28 b.; and Doe dem. Hornby v. 
in trespass. In the case in the Year Book, Glenn, 1 Ad. & Ellis, 49, were cited; and 





36 Hen. 6, fol. 7, the form of action was tres- | 
pass; but in Anon., Comberb. 451, it was 
trover. In Long v. Hebb and others, 3 
Styles 341, Roll, C. J., said that letters of 
administration do relate to the time of the 
death of the intestate, and not to the time of 
granting of them, and therefore an adminis- 
trator may bring an action of treapass or a 
trover and conversion for goods of the intes- 
tate taken by one before the letters granted 
unto him, otherwise there would be no remedy 
for this wrong done. Now by this it appears 
that trespass or trover might ke Lrought in 
such acase. Nevertheless the doctrine has 
been denied even in the present day. The 
latest case on the subject is Tharze et ua v. 
Stallwood, '7 Jurist 492. That was trespass 
de bonis asportatis, that the defendant on the 
29th of July, 1842, took the gocds of the 
laintiff Sarah, who was administratrix of L. 
Profert was made of letters of adminis- 
tration beuring date the 29th July, 1842. 
The defendant pleaded not guilty “by stat- 
ute.” The deceased L. E. died on the 29th 
June, 1842, at the house of C. in D., and left 
there a quantity of furniture. The plaintiff 
Sarah was her sister, and on the 28th of July, 
1842, the plaintiff Tharpe went to the house 
in D. with three others to ottain the goods 
of the deceased, part of which were placed in 
a wagon at the ed but before they were 
removed, one L. claimed under a will a right 
to stop them, and afterwards the defendant, as 
Cole’s landlord, came and seized both of them 
and the rest of what was in the house as a 
distress for rent due from Cole. The goods 
were then removed by direction of the land- 
lord, and not given back till the rent 157. 10s. 
was satisfied, and which was paid under pro- 
test. On the trial it was not proved that any 
rent was due; but it was submitted on behalf 
of the defendant, that as Lambert was in pos- 
session under a will, the plaintiff had only a 
right of possession as administratrix, and 


jthat trover, and not trespess, wes the proper 
‘form of action; the decisions in cases of bank- 
|xuptcy were relied on, viz: Balme and cthers 
v. Huttun and others, 9 Bing. 471; 3 Moo. 
& Se. 1; 1 Cr. & Mee. 262; 2'Lyrw. 17, 1620; 
2Cr. & Jerv. 19; 2 You. & Jerv. 101, S. C.; 
Garland v. Cariisle, 2 Cr. & Mee. 31; 4 Moo. 
& Se. 24; 3 Tyrw. 705, S.C. In opposition to 
the rule, it was contended that the authority 
of an administrator does refer back to the 
intestate’s decease. ‘The counsel cited ard 
relied on Com. Dig. tit. “ Administration” 
(B. 10.); Long v. Hebb and others, 3 Styles 
341, et supra. Tindal, C. J., said, «'T'wo 
points have been raised in this case—the first 
one of much importance; nemely, whether an 
action of trespass is maintainable by an ad- 
ministrator for a wrong done before letters of 
administration have Leen taken out. The 
defendant, who insists that such action cannot 
be brought, relies chiefly on tke anelogy ke- 
tween this case and those of the assignees of a 
bankrupt estate suing tke sheriff, in which it 
has been held, that although the assignee may 
bring trover against the serif yet he cannot 
bring trespass. I think the analegy not so 
strong as is contended. In one of the cases 
cited, the sheriff was doing a lawful act. He 
took the goods which were the goods of the 
bankrupt; but in the present case the defen- 
dant is a wrong doer. Suppose the sheriff 
had had a writ to take the goods of A. B., and 
the administrator bring an action egainst him, 
and say that he conveyed away the goods of 
the deceased instead of those of A. B.: if it 
had been so, these goods were not the subject 
of the writ, and the sheriff would have been 
a wrong doer; the analogy, therefore, will not 
hold.” Then, looking at the state of the au- 
thorities, we are onal to yield them. First, 
there is the authority in the Year Book, 36 
Hen. 6, which is adopted by Roll, when chief 
justice in the time of the Cinenaiinane in 





Long v. Hebb and others. Styles 341, and 
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subsequently the two actions are spoken of ; 
without any difference, in cases of adminis- 

tration, in Comyn’s Digest. Under this cur- | 
rent of authority, therefore, and considering | 
that there is not anything unreasonable in| 
the case, we are bound to say, that this ac- | 
tion will lie. Indeed, it would be a strange | 
anomaly in the law, if it did not. It would | 
be strange that there should, in the case of ad- 
ministrators only, be an intermediate time, | 
during which an injury might be committed, | 
without any remedy. ‘The defendant’s rule | 
therefore for a non-suit must be discharged.” | 
Mr. J. Coltman agreed, saying, “I think that | 
the authorities in general show that trespass | 
and trover might be brought in a case like the | 
present, although it has been held that 2 man | 
shall not be a trespasser by relation back. 
That means, that if a man were not a tres- | 
passer at first, he shall not be considered one 
afterwards. But here there has always been 
a trespass; and the real question is, who has 
the action against the trespasser? I certainly 
think that there is no ground for saying that 
a party entitled to possession of these goods, 
and who has actual possession of some of 
them, cannot maintain that action against the 
wrong doer.” Mr. J. Erskine said, “on the 
first point, we must assume, from the verdict, 
that there has been a trespass committed. ‘The 
question is, by whom shall the action be 
brought? The interests of the deceased are 
vested in the plaintiff Sarah; and it would 
appear that she is the person to recover against 
the trespasser for any injury done to those in- 
terests, unless there be some strict authority 
to the contrary. The authorities are strong 
to show that both trespass and trover may be 
brought in such a case as this; and no case 
has been cited in opposition to those in the old 
books; only a dictum of my brother Parke’s 
in Carlisle v. Garland; and that rule was 
not necessary to the case then under his con- 
sideration; besides which, he puts it with a 
doubt: I think, therefore, that that dictum 
should not be put in opposition to these de- 
cided cases ;” and Mr. T. Cresweil, speaking 
of the latter circumstance, said: “as to the 
dictum of my brother Parke, the question 
there was, not whether trespass should lie or 
not; for if the reason of his observation be 
looked into, it will be found that it turns upon 
the point that, in trespass, damages are re- 
coverable, and in trover they are not; and, 
therefore, he thinking it was unjust to punish 
a sheriff with damages, when he had but done 





what he considered his duty, but yet that it 


was right that the sheriff should be liable in 
the amount of the price of the goods which 
he had taken and sold, made the observation 
which he did.” 

There are, however, exceptions to the doc- 
trine that letters of administration relate back 
to the time of the intestate’s decease. This 
will form the subject of an article in our next 


‘number. 











Practical Points. 


LIABILITY OF TRUSTEES. 


Ir has been held that one executor is not an- 
swerable for the receipt of the other merely 
by taking probate, permitting the other to 
possess the assets, and joining in acts neces- 
sary to enable him to administer. Hovey v. 
Blackman, 4 Ves. 596. ‘Thus in this case, 
where a bill of exchange was remitted to two 
agents, payable to them personally, who on the 
death of the principal became his executors, 
Lord Alvaniley held that the mere endorsement 
of the one after they were executors, in order 
to enable the other to receive the money, was 
not suiticient to charge him who did not re- 
ceive it. See also Joy v. Campbell, 1 Sch. & 
Lef. 341. ‘This rule, however, appears to be 
different in law. See Crosse v. Smith, '7 East. 
246. And it would appear from several re- 
cent cases, that, in equity, where an executor 
or trustee allows his co-trustee to retain mo- 
ney, he will be answerable for any improper 
conduct on his part. ‘Thus in Booth v. Booth, 
1 Beav. 125, the retainer by one executor 
of the amount of the clear residue, with 
the knowledge and concurrence of the oth- 
ers, renders them all liable to the loss that 
has happened. Booth v. Booth, 1 Beav. 125. 
And the rule laid down in this case by Lord 
Langdale, Master of the Rolls, has been ad- 
hered to by his lordship in the case of Lin- 
coln v. Wright, 4 Beav. 427, in which the cir- 
cumstances as to this were as follows:—In 
1830, the residuary account, signed by the 
three executors, was passed at the stamp of- 
fice, shewing a residue of 8087. At the end 
of the year 1830, J. A. Lincoln paid the re- 
mainder of what was due on account of his 
purchases to the defendant Wright. Wright 
had, in fact, received the whole of the residue, 
amounting to about 800/., which he never in- 
vested in government securities, as directed 
by the will, but retained in his hands, and he 
from time to time, paid yearly 32/. as interest 
to the tenants for life. From the evidence in 
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the cause, the court came to the conclusion | 
that he had received and retained the 8001. | 
with the knowledge and concurrence of his, 
co-executors. In the will there was a direc- | 
tion to invest in real or government securities. | 
Wright became bankrupt, and the whole or | 
the greater part of the trust fund was lost. | 
“The principal object of this suit,” said his | 
lordship, “is to charge the other executors 
with the amount of that loss, so as to meke 
good to the trust that which has been abstract- 
ed from it by the breach of trust, or by the 
disobedience to those plain directions which 
were given by the testator for the security of 
his residuary estate. It dees not appear to me 
to be very material to consicer whether the 
three executors or only two of ihem, were trus- 
tees; because the residue was ascertained, 
the amount of it appears to have been admit- 
ted, and it seems to be perfectly clear upon the 
evidence that two of them permitted that re- 
sidue to remain in the hands of the third. It 
is a very short case, and on those settled prin- 
ciples on which the court acts, I can have no 
doubt whatever but that the two executors are 
liable for the loss which was incurred by the 
bankruptcy of the third.” 

In the same case it was clearly admitted 
“that if one party having a partial interest in 
the trust fund induces the trustee to depart 
from the direction of the trust for his own 
benefit, and enjoys that Lenefit, he shell not 
be permitted personally to enjoy the benefit of 
the trust, whilst the trustees are subjected to 
a serious liability which he has brought upon 
them. What the court does in such a case is 
to lay hold of the partial interest to which 
that person is entitled, and apply it, so far as 
it will extend, in exoneration of the other trus- 
tees, who by his request and desire, or acqui- 
escence, or by any other mede of concurrence, 
have been induced to do the improper act.” 











Su Chancery. 
Before the Honorable AMASA J. PARKER, Vice 
Chancellor of the Third Circuit. 


Horace Pierce v. Josepx W. Atsop, Jr..— 
Dec. 10, 1845.—January 6, 1846. 


LIABILITY OF LAND DESCENDED TO HEIR FOR 
DEBT OF ANCESTOR——HOW ENFORCED. 


The right of the creditor of the ancestor to collect 
his demand out of the land descended io the heir, 
can only be enforced in the mode pointed out by the 
Revised Statutes. 

If instead of obtaining a decree or judgment against 
the heir, the creditor of the ancestor takes from the 





heir a deed for the land, in satisfaction of the de- 
mand due to him from the ancestor, the title under 
such deed will be subordinate to title obtained by 
a creditor of the heir under a judgment and execu- 
tion against the heir, where such judgment was 
docketed prior to the execution and delivery of the 
deed by the heir to the creditor of the ancestor. 

And in a bill filed by the grantee of such creditor of 
the ancestor, to restrain the creditor of the heir 
from interfering with his title thus acquired, the 
complainant cannot avail himself of the fact that 
the consideration fur the deed irom the heir to such 
grantor, was a demand against the ancestor, which 
might have been enforced against the land descend- 
ed to the heir. 


Gitzert Devor died without children, on the 
6th September, 1834, leaving valuable real 
estate, which he had owned in fee, lying in 
the city of Albany, and leaving his father, 
Christopher Devoe, his heir at law. At the 
time of his death, Gilbert Devoe was indebted 
to Charles Storms and Isaac T. Storms, of the 
city of New York, in the sum of twenty thou- 
sand dollars. He owed but little besides, and 
left no personal property. The Messrs. Storms 
postponed, from time to time, the collection of 
their demand against the estate of Gilbert 
Devoe, at the request of Christopher Devoe, 
and on the 28th of March, 1839, they took 
from Christopher Devoe a deed of the real 
estate above mentioned, which was thus ap- 
plied towards the payment of eleven thousand 
dollars of the demand due them. ‘The deed 
was on the same day acknowledged and re- 
corded in the county of Albany. On the 21st 
of February, 1842, the Messrs. Storms con- 
veyed the premises in question by deed to the 
complainant, for the consideration of $12,000, 
and the complainant took possession of the 
premises, and has since remained in posses- 
sion. 

On the 7th of January, 1837, the defendant 
recovered against Christopher Devoe, a judg- 
ment in the supreme court of this state, for $3,- 
950.67, which was docketed on that day. This 
judgment wes recovered for a debt due person- 
ally by Christopher Devoe. In November, 
1842, the defendant caused an execution to be 
issued on said judgment, (without having first 
revived it by scire facias,) under which the 
premises in question were duly advertised and 
sold by the sheriff, and bid off by the defend- 
ant for the sum of $900. Notice of the con- 
veyance to the complainant was given to the 
defendant at the time of his purchase at the 
sheriff’s sale. ‘The complainant had no actual 
notice at the time he purchased, of the exist- 
ence of the defendant’s judgment against 
Christopher Devoe. On these facts the bill 
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was filed by the complainant to restrain the ; defendant under his prior judgment, recovered 
defendant from taking a deed from the sheriff, against Christopher Devoe, tor his own per- 
and from disturbing complainant in the pos- | sonal indebtedness, on the 7th January, 1837. 
session of the premises. ‘It is clear that the def2ndant has the legal es- 
The defendant demurred generally for want | tate, and if compluinent has any equitable 
of equity. | title, it rests upon the circumstance that the 
| consideration of we deed to his grantors was 
the indebtedness of the deceased. 
| By 2 Rev, Stat. 271, §18, it is provided 
| that on a bill filed against the heir, to enforce 
| the collection of the debt due from the snces- 
By rue Vice Cuancettor.—By the death | tor, “the fin J decree, rendered in such suit, 
of Gilbert Devoe on the 6th September, 1534, | shall have preference as a lien, on the real 
the premises in controversy became the pro-| estate descended, to any judgment or de- 
perty of Christopher Devoe, his futher and | cree obtained against such heir personally, for 
heir at law. His title to the land was abso-| any debt or demand in his own right,” and 
lute, subject only to be defeated by proceed-_ it is certain from the facts alleged in the bill 
ings that might be instituted by the personal | of complaint in this cause, and admitted by 
representatives, or creditors of Gilbert Devoe, | the demurrer, that such a decree might have 
to charge upoa it the payment of his debts,| been obtained by the Messrs. Storms, that 
if his personal property should prove insuffi- | wouid have overreached the previously dock- 
cient for that purpose. ‘This could be done | eted judgment of the defendant. Under an 
within three years after the granting of letters | execution sale by virtue of such a decree, a 
testamentary, or of administration, on appli-| legal title would have been obtained, superior 
cation to the surrogate, by the personal repre- | to the title obtained by the defendant. But 
sentatives, to sell the real estate for the pay-| this bill is not framed for the purpose of ob- 
ment of the debts of the deceased, 2 Rer.| taining any such deeree; nor could it be by 
Stat.. 2nd ed., p. 39, §1, or on the applica-| the complainant, for he was not a creditor of 
tion of a creditor, after the rendering of an} Gilbert Devoe. The bill of complaint in this 
account by an executor or administrator. Sess. | ease is filed for the mere purpose of protect- 


§. H. Hammond, for complainant. 


Tra Harris, for defendant. 


Laws of 1837, p. 536, §72. And it was pro- 
vided by the Revised Statutes that if such 
application should not be made within three 
years from the time of granting letters testa- 
mentary, or of administration, a bill in equity 
might be filed by the creditor against the heir, 
at the expiration of that time, to collect the 
debt dus by the ancestor out of lands descend- 
ed to the heir. 2 Rev. Siat. 46, §53.; 2 Rev. 


ing a legal title previously acquired, and in 
my opinion, the complainant cannot go ‘back 
to the legal title, to avail himself of any 
equitable interests, which were vested in, and 
might have been enforced by others, from 
| whom he derives title. I do not see that the 
complainant’s title to the land is at all strength- 
ened by the faet, that his grantors applied in 
payment fur their purchase, a portion of their 





Stat. 370, §42. And by the act of 1837, p.| demand against Gilbert Devoe. ‘The credi- 
537, §73, a suit at law may now be brought | tor can only secure a preference by a careful 
for the sam2 purpose. By these modes, aud | compliance wiih the provisions of the statute. 
by these ouly, could the title of the heir be | And that requires a solemn adjudication of a 
defeated, and the land that had descended to! court of justice, declaring by its judgment or 
him, be charged with the payment of the debts decree the existence and extent of a debt 
of the ancestor. against the ancestor, and its priority as a lien 

Neither of these proceedings has been in- | over the previously acquired judgment ob- 
stituted by the ereditors, whom the complain- | tained against the heir. The heir cannot, by 
ant claims to represent in this case: but the | executing a deed to the creditor of his ances- 
complainant contends, that by the deed of ‘tor, cut off the lien of a judgment recovered 
Christopher Devoe to Charles Storms and by his own creditor. It is the right of the 
Isaac T. Storms, the creditors of Gilbert Do- | ereditor, that the requirements of the statute 
voz, deceased, in part satisfaction of their de-| should be strictly pursued. If the Messrs. 
mand, on the 28th March, 1839, and by the | Storms had proceeded to obtain a judgment 
subsequent conveyance from them to the com- | or decree, and to sell the premises under exe- 
plainant on the 21st Feb., 1842, he has ac- | cution, the defendant might have exercised the 
quired a title, superior to that obtained by the | right of redeeming, or acquiring the title un- 
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der the statute as junior judgment creditor. 
2 Rev. Stat. 294. If the taking of a deed 
from the heir is equivalent to a purchase un- 
der an execution sale, then it is a successful 
evasion of the statute, depriving the defend- 
ant of his chance of acquiring the title by re- 
demption. It is no answer to this position, 
that the Messrs. Storms were creditors of Gil- 
bert Devoe for a much larger amount than the 
value of the land. ‘The rule must be appli- 
cable to all cases, and the right of the deten- 
dant to redeem, if he shall think proper to do 
so, cannot be cut off by any collusion between 
the heir and the creditor. 

Suppose the Messrs. Storms had obtained a 
judgment against the heir for a demand due by 
the heir personally, before the judgment was 
recovered against him by the detendant, and 
after the docketing of defendant’s judgment, 
the heir had released or conveyed to the 
Messrs. Storms. They would have lost their 
priority, and their legal title would have been 
subordinate to that obtained by the defendant 
under his judgment and execution. And on 
a bill filed to quict that title, and to restrain 
the defendant from interfering with it, it could 
not avail them, that the consideration for their 
deed was their prior unsatisfied judgment. 
The only course by which to avoid the effect 
of the subsequent judgment of the defendant 
would be to sell under their prior judgment. 
In no other way could a title be obtained that 
would avail either at law or equity. 

I do not find that the question I have ex- 
amined has ever been expressly decided by 
the courts of this state, since the provisions 
of the Revised Statutes, prescriting the mode 
in which the creditors of the ancestors might 
obtain a preference, were enacted. But in 
Morris v. Mowatt, 2 Paige 586, 592, Chan- 
cellor Walworth says: “ Probably to give the 
purchaser a perfect legal title, sufficient in a 
court of law to protect him against the heir or 
devisee, it may be necessary to issue an exe- 
cution on the decree, and to have the property 
sold by the sheriff, in the usual manner. On 
this point, however, I do not mean to be un- 
derstood as expressing any definite opinion.” 
Vide also Butts v. Genung, 5 Paige 254, 
where the chancellor has considered the effect 
of the provisions of the Revised Statutes re- 
gulating proceedings against next of kin, de- 
visees and heirs. 

The counsel for complainant cites Lewin 
on Trusts 209, and 4 Vesey 368, to shew 
that it is a rule in equity, “that what is com- 


pellable by suit, is equally valid if done by a 





trustee without suit.” ‘I'his is undoubtedly 
a well settled principle, but it can have no ap- 
plication in this case. Neither the complain- 
ant, nor those from whom he derives title, 
stand in the relation of trustee, to any other 
person interested in the question. And it will 
never do to say, tlfat in a struggle between 
creditors for the preference, the complainant 
is to have all the advantages that his grantors 
might have secured by vigilance, but which 
by their negligence they have failed to obtein. 
Nor does it at all efiect the decision of this case, 
that the Messrs. Storms had not actual notice 
of the existence of the defendant’s judgment. 
It wes.enough for the defendant to docket his 
judgment, and it then Leceme a lien cf which 
all were bound to take notice. 

It is also insisted in the bill of comylaint 
that the sale under the defendant’s execution 
was void, more than two years having elapsed 
after the docketing of judgment before execu- 
tion was issued, and the judgment not Leing 
revived by scire facias. It is not alleged in 
the bill that such execution was issued with- 
out the consent of Christopher Devoe, but 
whether such consent was given or nut no 
one but the defendant in an execution can take 
advantage of such an irregularity. Junes v. 
Cook, 1 Cowen 309, Ross v. Luther, 4 Cow- 
en 158. Ontario Bank v. Hallett, 8 Cowen 
192. 5 Wendell 170. 6 Wendell 367. 8 
Wendell 545. 12 Wendell 96. 

I come therefore to the conclusion in this 
case, that the equitable claim of the creditors 
of the ancestor can only be enforced against 
lands descended to the heir by a strict con- 
formity to the provisions of the statute, and 
that the complainant in a Lill filed to pro- 
tect his legal title, cannot avail himself of 
any equitable interest existing in his grantors 
and which they might have enforced. This 
opinion being upon the merits of the com- 
plainant’s claim, is decisive of the cause, and 
it will be unnecessary to examine the other 
questions discussed by counsel at the hearing. 

The bill must therefore be dismissed, wit 
costs to be taxed. 


On oir Westminster Hati.—It is report- 
ed that Lord Lyndhurst, from his continued 
indisposition, will retire from the chancellor- 
ship, and that the great seal will be put in 
commission. Mr. Baron Parke, is said to 
be the chief commissioner. 
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WE have been so fortunate as to obtain for publi- 
cation a copy of Vice Chancellor McCoun’s opinion 
in the important case of Cruger v. Douglas, and 
hasten to lay it before our readers. Dealing as 
it does with the jurisdiction of the Court in matters 
matrimonial—with the rightg and duties of husband 
and wife—with the law of marriage settlements—and 
with the doctrine of trusts and powers, it “comes 
home to the business and bosoms” of all; and taken 
in connection with the leading case of Jaques v. The 
Methodist Church, in 17th Johnson’s Reports, will 
go far to settle the opinion of the public and of our 
legislatures cn the questions now so much agitated 
concerning the expediency, and the extent of separate 
esiates in married women. 

As members of the New York Bar, to whom its 
reputation is naturally very dear, we rejoice that one 
of our number has, as will be seen from the opinion, 
in the language of his eloquent counsel, Mr. Wood, 
“passed through this fiery ordeal unscathed, vindica- 
ted, and triumphant.” 


Before the Hon. WM. T. McCOUN, Vice Chan- 
cellor of the First Circuit. 


Henry D. Crucer v. Georce Dovetas, Wit- 
t1AM Doveias aNp Harrier D. Crucer. 


Harriet D. Crucer, sy Witt1am Dove tas, 
her neat friend, v. Henry D. Crucer.— 
17th December. 1845. 


POST NUFTIAL SETTLEM®NT—APPOINTMENT 
BY WIFE. 


Duty of Husband and Wife to live together, where 
there is no cause for separation or divorce, although 
the Court of Chancery cannot compel them to do 

80. 

The rights of a husband in the property of his wife. 
given to him by the Common Law, in virtue of 
their marriage, may be parted with or modified by 
his voluntary deed poll of pest nuptial settlement, 
even without any consideration to sustain it, if 
executed and not merely executory. 

His prerogative suksists, notwithstanding, to the use 
of the property when in his wife’s possession. 

Power of appcintment in the wife, and of manage- 
ment in the trustees, under the Revised Statutes of 
New York—the former valid if not destructive or 
in anticipation, and the latter sufficient to effectuate 
a trust, though only to “hold and keep” the estate 
from the debts and contracts of the husband. 

The advice of her own friends solicited by herself, 
without the interference of the husband, is not that 
duress, coercion, or undue persuasion which will 
vitiate the deed of a married woman; especially 
where the instrument was prepared at her request 
and by her own counsel, was duly executed, and 


afterwards acknowledged before a Commissioner 
as having been signed “freely ard without any 
fear, or compulsion of her husband,” was witnessed 
by one of her brothers and trustees and by the wife 
of the other, was delivered in exchange for a pre- 
vious a and was acted on, and acquiesced in 
for a considerable length of time. 
No fraud or bad faith in a party’s uccepting a partial 
reconveyance under a power granted by himself. 
Courts of justice will uphold rather than vacate a fair 
and reasonable deed made to establish family har- 
mony. 

Ministers of the Gcspel, above all others, sould pro- 
mote peace instead of instigating repudiation and 
litigation, particularly between man and wife. 


Tue circumstances of this case are detailed 
in the opinion of his Honor the Vice Chan- 
cellor. 


For Mr. Cruger, T'homas L. Wells, John 
Anthon and George Wood. 


For Defendants, Charles O’Conor, Mar- 
shall 8. Bidwell and B. F. Butler. 


Tue Vice Cuancettor.—The Bill in the 
original cause is filed by Mr. Cruger against 
his wife, and her two brothers, who claimed 
to be trustees of her estate, for the purpose, 
in one aspect, of ridding the estate of the 
trust, in order that there may be no obstacle 
in the way of his asserting the Common Law 
rights of a husband to the property of his 
wife; or, in case it shall turn out that there 
is a valid subsisting trust under which the 
property is held, then that he may have the 
benefit of a Deed of Appointment executed 
by her under date of the 19th November, 
1841, purporting to give him one-half of the 
net income of the whole estate, real and per- 
sonal, during his natural life: and the Bill 
calls upon the two brothers of his wife, either 
to yield the possession of the property to him, 
to be managed as a husband is entitled by 
law to manage, possess and enjoy the proj erty 
of his wife; or else in their capacity of trus- 
tees, to perform their duty in respect to the 
making of investments, the collection of rents 
and income, the paying of dividends, and the 
rendering of proper accounts; or that they 
may be removed from the trust, and other 
trustees appointed in their stead. 

On the other side, the Cross Bill filed by 
Mrs. Cruger against her husbend, has for its 
object—first, the establishment, by decree of 
this Court, of a Deed of Settlement, executed 
by him immediately after the solemnization 
of their marriage, on the 29th of June, 1833, 





iby which she claims that the whole estate, 
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both real and personal, ‘became and was vested 
in trustees for her use, and subject to her 
uppointment and disposal as if she were un- 
married, and to be held and kept during the 
marriag2 entirely exempt from his control ; 
and secondly, it seeks to annul and have de- 
clared void, all appointments and settlements 
of the income which she at any time may 
have made upon or in favor of her husband, 
and especially the last act or deed of the 
kind executed by her under date of the 19th 
November, 1841, before mentioned. 

This presents a very general view of the 
nature and object of the suit on both sides, 
and it will readily be perceived, that this 
court can cecal with the controve ersy, only so 
far as property is concerned. Over the con- 
duct and acts of the parties, except with ref- 
erence to their respective rights of property, 
and for the purpose of enforcing those — 
when ascertained, this court can exercise no 
control. It has not jurisdiction to ps 
cohabitation, where one party withdriws from 
the society of the other without justifiable 
cause, nor to deeree a restitution of conjugal 
rights withheld. Whether the decision [ am 
about to make will have a tendency to pro- 
duce such desizable results from any moral 
force or influence it may carry with it, I can- 
not undertake to predic t; but I will indulge 
the hope, that the questi ms which have so 
long agitated the minds of the parties in rela- 
tion to the property. being once settled by a 
definitive sentence or Decree* upon just and 
equitable principles, there will be nothing left 
to disturb the peace and harmony that always 

should sdheiek between intelligent, upright 
and virtuous minds, and that they will see 
Nhe importance of returning to those duties 
which the domestic relation requires, and 
which as enlightened members of a moral 
ond Christian community is demanded of 
them. 

The first question to be considered is upon 
the validity and effect of the husband’s deed 
of the 29th June, 1333. as constituting a post 
nup‘ial settlement of the property upon the 
wil> ? The whole of the property belonged 
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to hor before the mat rria 3 ay nd the absenee 
of anythin: 4 in the s! 12:92 of a marriage sottle- 
meni w mad leave hin toe oy the lezal ri: ights | 
of a husband over her property which could | 
not be disputed. 

Much, there fore, depends upon this instru- | 


* From this Decree Mrs. Cruger, it is understood, | 
has entered an Appeal 





ment; ‘for, if ; it cannot be sustained of itself, 
or as evidence of an ante-nuptial agreement, 
which the court is bound to carry into effect, 
then all the court has to do is to pronounce 
it a nullity, and leave the husband in the 
possession of the rights conferred upon him 
by the marriage. 

In the first place, the instrument is alleged 
to be void upon its face, for the reason that 
there is no consideration expressed. 

The statute relative to fraudulent convey- 
ances and contracts, 2 R. S. 134, 135, does 
indeed require that certain contracts or agree- 
ments, in order to be binding must be in wri- 
ting and must express the consideration, and 
must be subscribed by the party or his agent; 
but this provision of the statute has reference 
to executory contracts or agreements, such as 
rest in covenant or promise to do or perform 
some act in future, and does not apply to con- 
tracts executed by the act or deed itself. ‘This 
is manifest from another section of the same 
statute: “No estate or imterest in lands, 
(other than leases for a year,) nor any trust 
or power over or concerning lands, or in any 
manner relating thereto, shall be created, 
granted, assigned, surrendered or declared, 
unless by act or operation of law, or by a 
deed or conveyance in writing, subscribed 
by the party creating, granting, assigning, 
surrendering or declaring the same,’ ” &e. 

Here no mention is made of a consideration 
expressed. In an instrument, therefore, which 
of itself creates and passes the estate, title 
or interest, by words of grant, assignment, 
surrender, or declaration a trust, + is not 
nezessary that it should express the conside- 
ration on which it Is founded. A considera- 
tion is implied from the fact of the party’s 
signing and sealing the mstrument, end this 
is suflicie mnt to support it as a deed, until it 
is impeached or invalidated for some other 
eause. Now the deed in question is not in 
terms executor y or promis ssOry. Ht is not a 
covenant or agreement to do something in 
future, but it is an act or deed by which all 
that wes ever contemplated is done and ac- 
complished at once. It speaks in the present, 
not in the future tense. It purports to divest 
ns hel sand of all interest and right in his 
wile’s property which he had acquired at 
te by the marriage, and to vest it in trustees 
for her separate use. The language of the 
deed is, that he thereby freely, fully and un- 

reservedly releases and conveys all 'the estate, 
we real and personal of the wife, which she 


"| then owned or ‘mizht afterwards acquire, and 


— 
SOLER, 





ey 2a ee 





alf, 
nt, 
ct, 
ice 


Besticv nical 


15 eee By 





THE NEW YORK LEGAL OBSERVER. 57 





In Chancery.—Cruger v. Douglas. 





all his right, title and interest therein, &e. It 
is therefore an executed, not an executory in- 
strument, and does not belong to that class 
of written instruments which are declared 
void by the Statute of Frauds, for not ex- 
pressing the consideration. 

The next objection taken to this instrument 
is, that if not void for want of an express con- 
sideration, still that it is void by the Statute 
of Uses and Trusts, as containing a trust not 
sanctioned by that statute. 1 R. 8.727, §55. 
The trust as declared is that the trustees are 
“to hold and keep both the principal and in- 
terest thereof (that is, of the whole estate) du- 
ring the said marriage, exempt from his (the 
husband’s) debts, contracts or control; to be 
managed and disposed of on her separate or- 
ders or receipts, or by her deeds or will, so 
that she may enjoy and dispose of the same, 
as it came from her parents and sister, or may 
hereafter in any manner accrue to her, in all 
respects as if she were unmarried.” In the 
matter of time or duration, the trust is not 
objectionable, for it.is to continue only during 
the marriage of the parties, and by no possi- 
bility ean this extend beyond the life of the 
wife. The objection, however, rests upon a 
more formidable ground, viz: that by the 
terms of the deed, the trustees are not re- 
quired to perform any active duties in the 
management of the estate, or in the receipt 
of the rents and profits, and the application 
of them to the use of the wife, but the wife 
herself, instead of being a mere recipient or 
passive party, is constituted the active party 
in the trust, to manage the property in all 
respects as the legal owner. That such a 
mere nominal trust is contrary to the policy 
of the law, and the spirit and intention of the 
statute, is not now to be questioned. The 
fine! decision in the ease of the Lorillard Will, 
and in other eases subsequently, has settled 
thet point. The question is whether the 
trust here created, or intended so to be, is of 
thet character. It must be admitted that the 
deed is informal, and the trust inartificielly 
expressed; but it does not follow that it will 
be disregarded on that account as entirely in- 
effeetual. This court looks at the substance 
rather than at the form of things, and endea- 
vors to ascertain the object and design of 
every deed or instrument brought before it. 
If the words used admit of different meanings, 
by one of which the instrument may be good, 
and by another void, the duty of the court is 
to attach to them the meaning that will up- 
hold, rather than the one that will overthrow 


the deed. The words of strongest import 
against the validity of the ¢rzst in question, 
are these: “To be managed or disposed of 
on her separate orders or receipts, or by her 
deeds or will, so that she may enjoy the same 
in all respects as if she were unmerried ”— 
carrying with them the appearance «f an in- 
tention to place the whole property in her 
possession, and to leave it to ke management 
as well as to her ultimate disposal, as though 
she were a feme sole, and as though trustees 
were but nominal parties in the deed and had 
no duties to perform: but when these words 
are read in connection, as they must be, with 
those that precede them, a differer.t sense is 
conveyed. ‘The words that precede are words 
of release and conveyance to third persons by 
name. They are sufticient to pass whatever 
legal interests or rights of property the hus- 
band had acquired in the estate of his wife 
by the marriage, and the trustees became 
vested with those rights, by the delivery and 
acceptance of the deed. 11 Wend. 247, 248. 
From that moment their duty as trustees 
commenced. It was an active trust they 
were called upon to execute—a trust in the 
first place “to hold and keep both principal 
and interest of the whole estate during the 
marriage exempt from the husband’s Sebte, 
contracts or control.” How could they hold 
and keep and protect the property, and espe- 
cially r income, from the husband and 
against his creditors, without taking it into 
their own hands and under their control? 
To have it in the possession of the wife and 
under her manegement, would be to leave it 
still in the husband’s possession and under 
his control. Her possession would in 7 
contemplation ke his possession, and the de- 
clared object of the deed might therefore be 
defeated. It must not be supposed that the 
parties intended such a result. On the con- 
trary, it was as necessary to vest the trustees 
with the actual possession as with the legal 
title, and both being united in them, the 
active manegement of the estate at once 
devolved on the trustees, one of whom (Mr. 
Halliday) immediately entered upon the du- 
ties of the trust, and did in fect take charge 
of and manege the estate. 

So far therefore as respects the commence- 
ment of the trust clause in the deed. viz: “to 
hold and keep the property,” &c., for the pur- 
pose of protecting it against the acts of the 
husband himself, it appears to be free from 
the objection that no active duties on the part 





of the trustees were required. 
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Do the words then which immediately iol- 
low, “to be managed and disposed of on her 
separate orders or receipts,” Xc., take from it 
that character? In my opinion they do not. 
It is very evident they were not intended to 
relieve the trustees of their duties, and to 
convert them into mere automata or nominal 
parties to the trust. No such meaning ought 
to be given to the words, and the whole taken 
together ought not to bear that construction. 
A more consistent and rational understanding 
of them is, that they were meant to designate 
the wife as the sole beneficiary of the trust 
—to point out very generally the manner by 
which she might receive and enjoy the benetit 
of the property free from his control, viz: by 
orders on the trustees and receipts to them 
in her own name, and by ultimately disposing 
of the estate as she might see fit. The latter 
is in the nature of a power of appointment to 
be exercised by deed or will. 

Still the question is not wholly disposed of ; 
for although one objection is removed, another 
remains. The trust, as declared, is not in 
the words of the statute, “to receive the rents 
and profits, and apply them to the use of the 
wife.” It has been held repeatedly, not to 
be essential to the validity of the trust, that 
it should be expressed in the very words of 
the statute. A deviation in the phraseology 
will not vitiate, provided the object of the 
statute is substantially complied with (see 
in Gott v. Cook, 7 Paige, 538, 539); and 
here I think there is a substantial compliance 
with the statute. 

It follows, from the nature of the trust, 
that the trustees must receive the rents and 
profits. This, as already shown, is a part of 
the active duty belonging to the trustees to 
hold and keep both the principal and interest 
exempt from the husband’s debts, contracts, 
or control, and when the money is paid over 
upon the wife’s separate orders or receipts, 
it is applied to her use within the meaning of 
the statute. Gott v. Cook, Supra. 

I have thus far considered the question 
upon the law of trusts, in relation to real 
estates; the statute of uses and trusts hav- 
ing reference solely to that species of property. 
But with regard to the personal property em- 
braced by the same deed of settlement, it will 
be perceived that the trust is equally free 
from any well founded objection. 

We have no statute declaring how or for 
what purposes personal property shall or may 
be placed in trust, nor imposing any restric- 
tion upon trusts of personality except trusts 








of accumulation for the benefit of minors, 
which are to be limited to their respective 
minorities, and all beyond that period are 
made void. 

There is a statute, also, against suspending 
the absolute ownership of personal property 
beyond the period of two lives in being, and 
by which, moreover, limitations of future and 
contingent interests in personal property are 
subjected to the same rules as prescribed by 
another statute in relation to future estates 
in lands ; but none of these statutory provis- 
ions touch the deed in question. ‘There is 
here no trust for the purpose of accumula- 
tion—nothing that operates as au undue sus- 
pension of the absolute ownership of property ; 
and no violation of the rules of law in regard 
to future or contingent estates. 

If I am correct in holding this to be a valid 
deed of settlement upon its face, and the 
trust, such as upon a fair construction, the 
law has not prohibited, then it becomes unne- 
cessary to determine, whether there was or 
was not an agreement, ante-nuptial, on which 
it was founded. ‘The parties are at issue on 
that point. The wife claims for the deed, 
that it was executed in pursuance of a previ- 
ous agreement or understanding, which form- 
ed a condition on which she entered into the 
marriage compact ; and that, however infor- 
mal or defective the instrument might prove 
to be, there being ample consideration in the 
fact of a previous agreement, this court will 
reform the deed if necessary, and sustain and 
establish it as a valid settlement upon her. 

On the other hand, the husband denies that 
any previous agreement existed for a settle- 
ment as a condition of the marriage or other- 
wise, and he asserts that the deed, as executed 
and delivered, was a voluntary offering on his 
part. 

The proofs in the cause do not furnish di- 
rect and positive evidence of a previous agree- 
ment, by which the property was-to be set- 
tled upon the wife after the marriage. In all 
probability, it was a point about which they 
had not specifically agreed, although a wife’s 
right to retain the control and exclusive own- 
ership of her estate after marriage, had been 
often, and for a long time, a subject of discus- 
sion between them. She had been taught to 
believe in the superiority of the wife's right 
in that respect over the marital right which 
the common law confers upon the husband ; 
and she appears to have adopted it as a fixed 
principle in relation to her property, never to 
surrender the control and ownership of it to 
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a husband, any further than to allow him to 
enjoy the income with herself, and to be a 
disbursing agent of it for their mutual benefit. 
To this, as a principle of her life, she has clung 
ever since the marriage, even at the sacrifice 
of her domestic peace and happiness. Still 
I believe the marriage took place without hav- 
ing that point conceded to her ; but, as I have 
no doubt, under the fullest persuasion in her 
own mind, that her husband, understanding 
as he did her sentiments upon the subject, 
would fulfil that expectation, and relinquish 
the right which the law would give him over 
her property, and that, knowing her wishes, 
and actuated by a desire to gratify them, he 
prepared the instrument beforehand, and upon 
the solemnization of the marriage, promptly 
and generously executed it, divesting himself 
of all right of property in her estate, which 
he had but that instant acquired. This view 
of the circumstances which led to the making 
of the deed, and under which it was executed 
and placed in the hands of the trustees, tends 
to the removal of all conflict in the statements 
of the parties concerning it. 

The next question, then, is upon the char- 
acter of the order of Mrs. Cruger upon Halli- 
day the acting trustee and agent of the es- 
tate, under date of the 15th July, 1833, by 
which he was authorized to pay to Mr. Cru- 
ger the income of the estate zs it should ac- 
crue. Was this a mere authority for him to 
receive the income as being still the money of 
the wife, or is it to be regarded as an appoint- 
ment under the deed of settlement, irrevocable 
in its nature and by which the income of the 
estate was given back to the husband as his 
own? He claims for it the character of a gift 
to him of the whole income, made in fulfil- 
ment of a verbal declaration. of hers to that ef- 
fect, on the evening of the marriage, in con- 
sideration of his having executed the deed of 
settlement. Her answer called for upon oath, 
and responsive upon this point, denies that 
such was the origin and object of this order. 
She says that. feeling gratified by his conduct 
in executing the deed, and having previously 
intended to allow him to enjoy the income of 
her property, in case he should survive her, 
she called upon some of the persons present 
on the oceasion of their marriage to witness 
her declaration, that if she should die before 
having an opportunity to make a will, it was 
her will that her husband should enjoy the 
income of her property during his life, and 
she positively denies that she made or intend- 
ed to make by that act or declaration any 





other gift or disposition in favor of her hus- 
band, than by a verbal or nuncupative will, 
to take effect at her death, in case he should 
survive her. 

That the purport and design of her declar- 
ation so made was testamentary, is placed be- 
yond all doubt by the concurring testimony 
of the Rev. Dr. Phillips, the Rev. Dr. Wain- 
wright, and Mr. Monroe. They prove that 
it was expressed as her “will” to take effect 
in the event of her death suddenly occurring 
before one in writing could be prepared. r 

Her husband had just parted with all his 
interest in her property, and she wished to 
guard against a contingency, by which he 
might be deprived of all benefit from the in- 
come of the estate which she intended he 
should have during his life, in the event of 
his surviving her. Such a disposition of the 
income would, of course, take effect only at 
her death; a thing very different from a gift 
or an intended gift to take effect or become 
absolute in her life time. She denies, more- 
over, in her answer, that the proposed nuncu- 
pative will had any connexion with the sub- 
sequent giving of the order of the 15th of 
July, or that the latter was in confirmation 
and fulfilment of the alleged gift of the in- 
come made by the former, or intended thereby. 
I am bound to believe her statement in this 
particular, because it is responsive to a direct 
allegation of the bill, and the denial is not dis- 
proved by any evidence in the cause. 

The answer likewise explains the cireum- 
stances under which the order was made, and 
states her reasons and motives for it; all of 
which are perfectly in keeping with the idea 
of its being a mere matter of business arrange- 
ment between herself and husband, and not a 
gift of the income to him. She appears to 
have been made aware of the embarrassment 
that might arise from her undertaking to make 
deposits in banks on her separate account, and 
to draw checks in her own name; and deem- 
ing it to be (as she very properly might) the 
more appropriate duty and business of her 
husband to look after her income, and to at- 
tend to the disbursing of it in their perscnal 
and family expenses,.and being guxious, at 
the same time, to save his feefing* from all 
seeming distrust, anc tg snow howuhboanded 
was her confidence in him, shu subzeriked the 
order in the very signifizart and feeling man- 
ner expressed upon its face. 

Some effort has been made to support the 
husband’s claim under the order as a purchase 
of the incxime, founded on the consideration 
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of his relinquishing a lucrative profession on 
entering into the marriage ; and, on the other 
hand, numerous facts aud circumstances have 
been adduced in argument to prove that no 
such idea could have existed at the time, nor 
for a long time afterwards, even in the mind 
of the husband himself; and that his letters 
on various occasions, and his acts and pro- 
ceedings during a series of years, are opposed 
to any such construction being given to the 
trahsaction. 

There is nmch force in the argument drawn 
from these sources, but it is unnecessary to 
dwell upon them here. An attentive consid- 
eration of all the circumstances has satisfied 
me that the order of the 15th of July, 1833, 
was not given as an irrevocable appointment 
of the income to the husband, in effect restor- 
ing to him his marital right in the property, 
and that such is not the true character, and 
was not the intention of it. 

Thus far, then, we find that by the hus- 
band’s deed of settlement, the whole property, 
capital, and income was secured to the wife, 
and by her order a stewardship was created in 
the husband over the income, which involved 
in itself the duty of keeping accounts. This 
duty, in fact, he undertook to perform ; but it 
appears soon to have become irksome to him. 

At the second anniversary of their marriage, 
the discovery was made that the sums drawn 
from the trustees and expended, had exceeded 
the income. This circumstance, and the 
trouble of keeping minute accounts, led to 
dissatisfaction, and produced scme difficulty. 
It was a cardinal rule with her not to allow 
the capital of her estate to be encroached upon 
or diminished, and although the husband im- 
mediately upon its being discovered made 
good the deficiency out of his own resources, 
i, showed the necessity of more economy, and a 
closer attention to the keeping of accounts. 
The latter duty had.a tendency rather to in- 
croas? than to remove the cause of his discon- 
tent. ‘This is shewn by his handing back to 
hor the order, with liberty to her to revoke it 
i sh» pleased. She, however, did not revoke 
i-. ‘vit addressed to him a note under date of 
hb of Jims,1835,by which she proposed to 

» him uf some-measure from the trouble 
o. xoapitigy minute” or détailed accounts, and 
t> allow*hiin te rétata a Specified part of the 
iucom? fot his owrl sdl¢ use, and without any 
accontability to her for it. 

The terms thus proposed, she offered to 
confirm by orders or directions to her trus- 
tees. All this was done as she says—and she 





speaks responsively—not for the purpose of 
creating -an irrevocability about her former 
order, but to lessen his dissatisfaction, and to 
silence his remonstrances about keeping full and 
particular accounts, and to render the manner 
of receiving and disbursing her income more 
agreeable to him. I do not see, therefore, that 
the rights of the parties, as they existed pre- 
viously, were materially changed by this act 
of hers of the 29th of June, 1835. 

The original order which he offered to sur- 
render appears to have found its way back 
into his hands, and all things went on harmo- 
niously between them until another year had 
elapsed. At this time (towards the last of 
July, 1836) fresh difficulties arose. For 
causes either real or imaginary. which she has 
set out in her answer, she withdrew the agency 
of the estate from Mr. Halliday, the acting 
trustee, and took from him the duplicate of 
the order of the 15th of July, 1533, which 
had been deposited with him, and appointed 
Mr. Brown agent of the estate in the place of 
Halliday ; and this change wes made without 
previously notifying her husband of what she 
was about to do. Of course it was a surprise 
upon him, and he became greatly excited by 
it, so much so that he left their residence and 
took lodgings elsewhere. Then, for the first 
time, the question seems to have come under 
discussion between them, whether the order 
she had recalled was revocable or irrevo- 
cable, and it resulted, after a few days separa- 
tion, in his writing a note, addressed to Mr. 
Halliday and Mr. Monroe as trustees of the 
estate, dated Sth of August, 1836, in whieh 
he says, that under Mrs. Crager’s assurance 
that she did not intend the order for the pay- 
ment of the income to him to be irrevocable, 
he, of course, had not the right to have it so 
considered. This removed at once all cause 
for his separating from her, and he accordingly 
returned, having determined to meet her, as 
expressed in a letter to her at the time, upon 
her own terms, viz: “trust in her confidence, 
affection, honor, and generosity.” After this 
reconciliation the parties spent a part of the 
autumn of that year (1836) together at Hen- 
derson, their country residence. in Herkimer 
county, from whence they returned to the 
city sometime in November. 

The subject of his dependent condition was 
now again renewed as a matter of discussion 
between them, attended by importunity and 
a course of conduct towards her (of which she 
complains), in order to induce her to make 
some settlement of income upon him, by 
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which he might be relieved from the state of 
dependence and uncertainty in which he was 
laced. With a view to some arrangement 
to that effect, the friendly offices of Mr. Bard 
and Captain Whetten were accepted as arbi- 
ters, and their opinions and advice as to the 
basis of a settlement, dividing the income, 
were given, but without effect. Nothing 
came of it, or of certain papers which he caused 
to be prepared about the same time, and re- 
pet her to unite with him in executing, 
but which she refused to execute. Compara- 
tive peace and quietude, nevertheless, appears 
to have been restored to the minds of the par- 
ties at that period, by a solemn declaration 
which she made in writing, addressed to her 
sister, Mrs. Monroe, under date of Nov. 30, 
1836. This paper embraced the most impor- 
tant points in the controversy between them. 
Mrs. Monroe gave it her sanction and appro- 
val Dec. 20, 1836, in these words: “I truly 
believe my sister in the declarations made in 
this letter, and that she will strictly adhere to 
them throughout her life.” Captain Whetten 
also, expressed in writing his entire confidence 
in them. 
From this time until the autumn of 1839, 
a period of about three years, the parties ap- 
pear to have lived happily together, nothing 
having occurred to disturb the harmony be- 
tween them. A portion of the years 1835 
and 1839 they spent in Europe. On their 
return they went to Henderson and passed 
the summer of 1839 at that place. Tn the 
autumn, on coming to town, a difficulty again 
arose about the income, in consequence of the 
dishonor of a draft which he had drawn on 
Brown, the agent, for money to pay debts or 
expenses incurred at Henderson, she having 
given some instructions to the agent which 
the agent supposed forbid his acceptance of 
the draft, though the draft was very soon af- 
terwards accepted and paid. This circum- 
stance induced a ela the importunities 
and demands upon her for a settlement which 
should place something irrevocable at the dis- 
~ of her husband. She was urged to this 
y her brother-in-law, Mr. Monroe, and she 
finally yielded so far as to sign an instrument 
addressed to Mr. Monroe, dated 26th of Oct., 
1839, by which she declared that her hus- 
band’s power to draw the whole income as it 
accrued during his life, should be deemed irre- 
vocable ; and this was followed up by execu- 
ting a deed of the 2nd of Nov., 1839, which 
purported to settle upon her husband the 
whole income of the estate, real and personal, 





during his life, excepting the share which be- 
longed to her of her deceased mother’s and 
sister’s estates. Upon this being done, the 
husband executed a deed of appointment on 
his part, dated the 5th of the same month, re- 
ferring to her deed of the 2nd, by which he di- 
rected the trustees to pay to her so much of 
the income as would, with what she had re- 
served to herself, constitute one half of the 
whole income of the estate. 

These instruments, however, proved entire- 
ly unavailing. She had intimated at the 
time of executing the deed on her part, that 
her husband’s acceptance of it would be the 
means of separating her from him. ‘The dec- 
laration was made in pursuance of a determi- 
nation long previously formed, and never 
meant to be departed from, that if constrained 
to give him an irrevocable power over the in- 
come, she would not live with him while he 
held it. The prediction was verified, for on 
his coming to town, after exchanging the pa- 
pers, he found she had left their home, and 
had gone to her brother’s, and that she refu- 
sed to return and live with him, so long as he 
retained the deed, and claimed any rights un- 
der it. 

This state of things continued until the 
22nd of February, 1540, when he, being at 
Washington, endorsed upon the deed a sur- 
render and cancellation of it, and sent it to 
her. From Washington ke proceeded to 
Charleston, South Carolina, where he remain- 
ed until the following June. He then came 
back to New York and found she had gone 
to Henderson where ske remained apart from 
him all the summer. 

Now again the friendly advice of Mr. Bard 
was offered in a letter addressed to her ex- 
pressive o much good feeling and concern for 
the happiness and honor of both, and strongly 
urging her for both their sakes, to make a 
settlement of some portioa of the income upon 
her husband, that should be permanent and 
irrevocable. She promptly replied to Mr. 
Bard’s letter, placing at his disposal the whole 
of her then income, so that he might decide 
what portion of it should be assigned irrevo- 
cably to Mr. Cruger, and after he had decided, 
then authorizing him to have the ms in- 
strument prepared, and forwarded to her for 
execution. 

A deed of the 7th of September, 1840, was 
accordingly prepared and sent to her, which 
she executed and returned to Mr. Bard, and 
the same was thereupon delivered to her hus- 


band. By this deed she assigned to him out 
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of her income an annuity of three thousand 
dollars, to be paid to him during his natural 
life. Notwithstanding this deed had all the 
appearance of being a perfectly free and vol- 
untary act on her part, and, as he says, was 
intended as an adjustment of all difficulties 
between them, and to bring them together 
again, yet it would seem from her statements, 
that she executed it without any view to co- 
habitation, and that she still meant not to de- 
part from her purpose of living separate, pro- 
vided he accepted the deed and should under- 
take to claim an irrevocable power over even 
so much of the income. 

If such was her resolution at that time, it 
is certain, however, that she did not long ad- 
here to it. On his proceeding to Henderson, 
soon after receiving the deed, she became re- 
conciled, and they were again united, so that 
in November following they came to town, 
and took up their residence for the winter at 
her house, 55 Broadway, where they contin- 
ued to reside in external harmony until some 
time in June, 1841. 

Then it was that she again separated from 
him, and they have not since resided together. 
The immediate cause of this, their last separa- 
tion, does not very distinctly appear. A va- 
riety of circumstances may have contributed 
to it. Mrs. Monroe, who was present when 
she left, says it was owing to some misunder- 
standing about money matters—that neither 
she nor Mr. Cruger seemed to understand 
each other’s views on money matters—that 
Mr. Cruger expressed his disapprobation of 
her going—opposed her going—but, never- 
theless, handed her to her carriage. 

But it is not very important at present to 
ascertain more particularly the cause. I only 
advert to the fact of their separation in con- 
nexion with other prominent matters that 
have occurred since 1835, in relation to the 
husband’s acquiring an interest in or a con- 
trol over the income of her estate, in order to 
come at that part of the ease which I am now 
about to consider, and upon which the right 
ami claim of the husband to any interest or 
ownership in the property entirely depends. 
I re‘er to her deed of appointment of the 19th 
of November, 1841, the last she ever execu- 
ted, end by which, according to its purport, 
she i-revocably assigns, transfers, and ap- 
points to her husband, in pursuance of the 

wer contained in her post nuptial settle- 
nent with him (meaning his deed of the 29th 
of June, 1833), the one equal half part of the 
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for and during the rest of his natural life, 
from and after the first day of November 
then instant, and directs the trustees of her 
estate to pay to her husband such moiety of 
the income accordingly, declaring the provis- 
ion thereby made to be in lieu of the annuity 
of three thousand dollars. This deed is a 
matter of vital importance to the husband, 
provided I am correct in my views as to the 
validity of the original deed of settlement, 
and as to the effect of the order of the 15th 
of July, 1833 

If found to be a valid instrument, both 
upon the law and the facts of the case, then 
he is entitled to the aid of the court in carry- 
ing its provisions into effect. But should it 
fail of support, so necessary to its validity, 
then there is nothing left for the husband to 
fall back upon within the province or juris- 
diction of this court to enforce, unless, indeed, 
the court can reinstate the annuity which 
was surrendered when the deed in question 
was delivered; the grant of which annuity, 
however, is now as strongly impugned as 1s 
the deed which succeeded it. ‘The form of 
this last instrument, as a deed of appointment, 
is not objected to, but it is ra whe in the first 
place that she had not the capacity legally to 
make such a deed, or any other instrument 
purporting to convey or to dispose of the in- 
come. The power as expressed in and in- 
tended to be conferred by the husband’s ori- 
ginal deed of settlement, is broad enough to 
authorize her to dispose of the income as well 
as the principal either by deed or will, and it 
is that sort of power which a married woman, 
notwithstanding coverture, is expressly au- 
thorized by the statute of powers, to execute 
by herself, without the presence or concur- 
rence of her husband. 1 R. L. 735, sec. 110; 
Tb. '737, sec. 130. 

But the objection lies deeper. It is based 
upon the disabling or prohibiting language 
of the 63rd section of the statute of uses and 
trusts, which it is contended renders her le- 
gally incompetent thus to part with or dis- 
pose of her income. 

That section does, indeed, declare that “no 
person, beneficially interested in a trust for 
the receipt of the rents and profits of land, 
can assign, or in any manner dispose of, such 
interest ;” though where a trust for the pay- 
ment of a sum in gross is created, the right 
and interest of a beneficiary may be assigned. 

This provision of the statute applies only 
to rents and profits, or to sums in gross pay- 
able out of real state, althouch by a subse- 
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quent statutory provision, the income of per- 
sonal property 1s placed upon a similar footing, 
and subjected to the like rules. 8 Paige 85. 

The question is, therefore, presented, wheth- 
er the deed in question is such an assignment 
or disposition of the income as the 63rd sec- 
tion has prohibited and rendered nugatory ? 

The law having authorized the creation of 
trusts, and especially trusts for the purposes 
specified in the 3rd and 4th subdivisions of 
sect. 55, it became necessary to throw around 
them some guard against an improvident dis- 

sition which the beneficiaries of such trusts 
might be tempted to make of what was in- 
tended for their continuous support, and to 
meet their constantly accruing and future 
wants, such beneficiaries being generally, per- 
sons of improvident habits, or under some 
condition of helplessness or dependence ; and 
hence the 63rd section was enacted. It was 
probably intended, moreover, to support and 
give effect to the clause against anticipation, 
commonly introduced into deeds and wills, 
creating settlements for the separate use of 
married women, as to the effect of which 
clause, nice and difficult questions were liable 
frequently to arise. See Kent's Com. 5th ed. 
and 1 Beavan’s Rep. 1. 

No such clause appears, however, in the 
deed in the present case, and the other branch 
of the mischief, which it was the policy of the 
63rd section to guard against, seems to be 
equally inapplicable and foreign to the pres- 
ent purpose. The effect of the deed appoint- 
ing one half of the net income to the husband 
is not to break up the trust, for the object of 
the trust is not thereby essentially or materi- 
ally changed. The trust is still to endure. 
The trustees are to go on receiving the rents 
and income, and making the application there- 
of in moieties, according to the directions she 
has given and the appointment she has made, 
all of which is in conformity with the power 
conferred upon her. 

This is very different from a sale of her 
interest under the trust. It is not a parting 
with the continuous and constantly accruing 
benefit it was intended to be to her, for a ben- 
efit in gross or an anticipation of all the ben- 
efit of the trust, and a termination of it, so far 
as she is concerned. 

The opinion expressed by the chancellor, 
in Gott v. Cook, 7 Paige 538, and by Mr. J. 
Cowen in S. C. in error, 24 Wend. 667, ap- 
pears to me to favor the distinction which I 
make between putting an end to the original 
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virtually defeating the object of it, and the 
doing of that which is only an appropriation 
of the benefits resulting from it, in a manner 
compatible with its object and its creation. 
Ithink the latter is the sense in which this 
deed is to be regarded, and, consequently, that 
it does not fall within the prohibition of the 
63rd section. 

The other objections taken to the deed de- 
_ upon the circumstances under which 

rs. Cruger was induced to execute it. 

She states in her answer (and in her cross 
bill the charges are substantially repeated) 
that having returned to the city on the 18th 
of October, 1841, from her country residence, 
she went immediately to the house of her 
cousin, Mrs. Kane, where she met Mr. Cru- 
ger, and had a very painful interview with 
him. ‘That at that time, as she believes, he 
had made up his mind to live separately from 
her, and to obtain as large a grant es practica- 
ble of her income, and for this purpose he en- 
gaged the services of Mr. Monroe, her broth- 
er-In-law. That Mr. Monroe, accordingly, 
alone, or conjointly with Mr. Cruger, instrue- 
ted Mrs. Monroe her only surviving sister, 
to procure from her an appointment of one 
half of the income to the use of Mr. Cruger. 
That all the acts and proceedings of Mr. 
Monroe to accomplish that object were gui- 
ded by Mr. Cruger, either directly or indi- 
rectly through the agency of Mr. Menrce. 
At the same time, by some indirect means, 
Mr. Cruger procured Mrs. Kene and Mr. 
Ogden to aid and assist him in his designs 
upon the income. That Mrs. Monroe, sided 
and seconded by Mrs. Kane end Mr. Cgden, 
addressed her and requested that she would 
settle upon Mr. Cruger one half of the inccre 
of her estate. To this she replied that, ty 
virtue of an offer mede in June previously 
through her counsel, Mr. Strong, and still 
subsisting, Mr. Cruger had the — to take 
nearly the whole of the income, and it was, 
therefore, unnecessary to apply to her for a 
smaller sum. (The offer in June alluded to 
involved a condition that, if accepted, she 
would live separate from him, and had, 
therefore, been rejected.) That her sister, 
Mrs. Monroe, treated such reply with ridicule 
and derision, stating that she had no right to 
give the whole, but was bound. in order to 
save herself from general censure, tu give 
one-half. That Mrs. Monroe, so aided and 
seconded by Mrs. Kane end Mr. Ogden, pur- 
sued the application for a settlement of one- 
helf of the levee neon Mr. Cruger. co wae 
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ceasingly and in so harrassing and importu- | in order to secure the co-operation of her sis- 
nate a manner as to leave her no peace or|ter and cousin, and to avoid the odium of 
quiet. That she resisted the importunities | accepting a settlement on such disreputable 
of her sister to the utmost of her ability ; but | terms, he held out to her sister and cousin, 
at length her powers of resistance wholly|the idea that such settlement when made 
failed her, and she yielded to the requisition ; would satisfy his mind, restore harmony, and 
of her sister, and directed her counsel (Mr. | thus lead to a re-union between them; at the 


Strong) to draw the required settlement. | 
She further says that Mr. Strong accordingly | 
drew up an instrument bearing , be the 26th 
of October, 18 41, purporting to settle one- | 
half of the income upon Mr. Cruger for her 
life, instead of his lif, which she executed, 
but which he refused to accept or receive. 
That in this stage of the controversy she 
was again addressed by her sister, aided by 
her cousin and Mr. Ogden—that she was 
charged with duplicity in giving private in- 
structions to her counsel to draw the instru- 
ment in such unsatisfactory form, and was 
censured for unreasonable obstinacy, and 
threatened with public odium; and with re- 





newed and coatinual importunities, she was 


same time he well knew that she had deter- 
mined not to live with him under such cir- 
cumstances. 

She then says that the deed was not a free 
and voluntary act on her part—that it was 
obtained in opposition to her will, and by the 
persevering and vexatious importunities of 
her husband and his agents—that it was 
obtained fraudulently against good faith, and 
contrary to the true intent and meaning of 
what she claims to have been an ante-nuptial 
agreement and the husband’s deed of 29th of 
June, 1833. That although no physical foree 
was employed to compel her to execute the 
instrument; and admitting, as she does, that 
at the time of executing it, she was under no 


at last compz2ile4, in order to secure her tran- | personal restraint or duress, and that she exe- 
quility, to agree to make the settlement upon ‘euted and acknowledged it with all the form 
her husband, of one-half of the income during | and ceremony of a free and voluntary act, yet 
his lifs. That having so yielded, she sent | she says, it was by undue persuasion and co- 
for Mr. Strong and caused instructions to be | ercion, growing out of his importunities and 
given to him to prepare the deed of settlement | persecution of her for years, and his threats 
aczordingly. That the draft was prepared} that he would continue to destroy all her 
and submitted to Mr. Cruger, who instead of | peace, comfort and happiness, until she made 
acquiescing in it, proposed a different deed | such a settlement of her estate upon him as 
of seitlement, but on being informed that his| he should be content to accept, thet she was 








proposed deed would not be executed, he 


finally, after considerable hesitation, and on | 
or about the 17th of November, signified to | 


Mr. Strong that he would accept as satisfac- 
tory the deed prepared by him; whereupon 
it was engrossed, and she ex»cuted and ac- 
kaowledzod it under date of the 19th of No- 
vomber, 1841, and sent it to Mr. Strong, who 
delivered it to Mr. Crazor. 
he then denies that Mrs. Monroe, Mrs. 
Kane and M-. Ogden, or either of them, had 
any right to suppos2 that the deed could or 
would form a basis, just, reputable or other- 
wise, of a re-union between herself and her 
husband; on the contrary, she says, it neces- 
sarily formed a cause of continued separation, 
inasmuch as she had uniformly declared that 
she could not live with her husband so long 
as he persevered in possessing himself of a 
legal right to any part of the income of her 
estate. 
That in the summer previous, he had de- 
clined to receive a settlement on the condition 
that she was to live apart from him, and yet 


| brought to execute it. 

Such are alleged to have been the means 
resorted to and practiced upon her to obtain 
the deed. If true there can be no doubt as 
to the duty of this court in regard to the 
transaction. ‘The deed could not ke allowed 
to stand, much less would the court lend its 
aid in carrying it into effect. Aad here I 
may remark that much of what is thus alleged 
against the morale of the deed is either in 
denial of, or responsive to statements put 
forth in the original bill calling for an answer 
under oath. The burthen of disproving these 
denials and responsive assertions therefore 
rests upon the husband, and to this end he 
has called upon Mr. and Mrs. Monroe and 
Mr. Ogden for their testimony organs the 
part taken by them, as well as by Mr. Cruger 
himself, in bringing about this arrangement 
and deed of settlement. Although these three 
witnesses are the persons chiefly implicated 
as conspiring with Mr. Cruger in this busi- 
ness, yet they are competent to testify, and 
their testimony must be believed unless there 
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is other evidence to refute their statements, 
or upon the face of their own testimony it 
shall appear to be incredible. 

Both Mr. and Mrs. Monroe freely admit 
in the course of their lengthy and searching 
examinations, that often and on various occa- 
sions during a series of years prior to the sep- 
aration of the parties in June 1841, they did 
interfere and by their advice and influence 
endeavored to prevail on Mrs. Cruger to make 
a permanent and irrevocable settlement upon 
Me Cruger of some large portion of the in- 
come of her estate. ‘hat this they urged 
upon her frequently when the subject | 
income became a matter of discussion and 
controversy between them, so as to threaten 
the loss of her domestic peace and happiness, 
and to become painful to the feelings of those 
so nearly and dearly connected with her as 
were Mr. and Mrs. Monroe and family—that 
this was done both verbally and by written 
communications in the most urgent and _per- 
suasive manner, but was always most kindly 
meant, from a belief that her own happiness 
would be promoted by it, and from a wish to 
see her placed upon high ground with respect 
to her husband and the opinion of the world. 

When Mrs. Cruger came to town in Octo- 
ber 1841, and did not go to reside with her 
husband at 55 Broadway, where he then was, 
these efforts were renewed by Mr. and Mrs. 


Monroe, and particularly by the latter, in the | 


hope of inducing Mrs. Cruger to make the 
settlement, and return to and reside with her 
husband, and thereby conform to the wishes 
of her best friends. Mrs. Monroe is asked, 
upon her cross examination, to give the sub- 
stance of the conversations which it appears 
she had with Mrs. Cruger on that subject two 
or three times shortly after she came to town, 
partly at Mrs. Monroe's house, 30 Varick-st., 
at one of which she thinks Mr. Cruger was 

resent, and also Mrs. Kane, and at another 

ir. Ogden and Mrs. Kane were present. She 
says the conversations were not very long, at 
least not all of them. She did earnestly en- 
treat her sister to make the deed and place 
herself on high ground. It was her sister 
she thought of, to make right. The conver- 
sation most deeply impressed on her mind, 
was one held in Mrs. Rane’s house, when she 
said, “ My sister, only do right ; put yourself 
on high ground, and divide your income with 
Henry, giving him half that you cannot take 
back: then try, and if you are not happy 
with Henry, and be not contented, I will give 
him up and go to vou.” In answer to a fur- 


ther interrogatory, she says she expressed 
herself to this effect: “Mrs. Kane, Mr. Ugden, 
Mr. Whetten, every one of us that loves you, 
wishes you, Harriet, to do this—do, Hanziet, 
for all our sakes.” She further says—*1 did 
not say to her, ‘You cannot maintain your 
own respectability, or that of your relatives, 
without making it;’ I had no view but for 
my sister. I urged her from the bottom of 
my heart to do what I asked of her. I used 
no argument but affection.” In relation to 
the charge that these efforts of Mrs. Monroe’s, 
to procure a deed from her sister, were stimu- 
lated by Mr. Cruger through the instrumen- 
tality or agency of Mr. Monroe, who instruct- 
ed, guided or directed his wife’s movements 
in that respect, Mr. Monroe expressly declares 
that Mr. Cruger never at any time engaged 
his services or secured his agency to obtain 
for him half of the income of Mrs. Cruger’s 
estate; or that he alone or conjointly with Mr. 
Cruger, ever instructed or directed Mrs. Mon- 
roe to procure from her sister such a grant. 
He says, that at no time whatever did any- 
thing pass ketween himself and Mr. Cruger on 
the subject, except when he spoke to Mr. Cru- 
ger about having some arrangement made that 
| should be definite and unchangeable respect- 
ing the income—at which times Mr. Cruger 
declared himself disposed to leave the whole 
matter to Mrs. Cruger and her friends. He 
says, moreover, that in the frequent conver- 
sations between himself and Mrs. Monroe, he 
found that their views corresponded in rela- 
tion to Mrs. Cruger; and that he never did 
advise Mrs. Monroe to use her influence and 
power of persuasion with Mrs. Cruger to ef- 
fect any object with her; that Mrs. Monroe 
would attempt nothing of that sort which was 
not in accordance with her own views and 
her own feelings of affection towards her sis- 
ter; that whatever he, Mr. Monroe, had done 
towards influencing or persuading Mrs. Ciu- 
ger into a settlement, was done out of regerd 
for her and her happiness; and most gene- 
rally without the knowledge or concurrence 
of ih. Cruger, except that Mr. Cruger had «l- 
ways declared that be would cheerfully concur 
in anything her friends might decide ufen. 
It is unnecessary for the present purpose 
to go more at length into the testimony of 
these two witnesses. What I have thus sta- 
ted comprises the substance of all that I deem 
material to show the character and kind of 
influence which they appear to have exerted. 
with Mrs. Cruger in producing the result 





complaineu of bv her. 
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The testimony of Mr. Ogden in regard 
to the character of his interference and ad- 
vice is not very different. He, it appears, 
was an old and intimate friend of the Doug- 
las family. One who could have had no mo- 
tive for advising Mrs. Cruger in any thing, 
except in that which he honestly and sincere- 
ly believed to be right, and promotive of her 
happiness and welfare. He was in New 
York during the whole of October, and as 
late as the 10th of November, 1841 — on 
which day he embarked for England. In 
October, and at least a fortnight before he 
sailed, he met Mrs. Cruger at Mrs. Kane’s in 
Varick street. Mrs. Monroe was also there. 
He had taken leave of the ladies. Mrs, Cru- 
ger followed him to the door, and as he was 
on the steps going away, she urged him to 
return and converse with her on the subject 
of her existing difficulties with her husband, 
and to give her advice. At her pressing 
solicitation, resisting it, however, for some 


time, he agreed to listen to her story and did | 


return into the house, and had a long conver- 
sation with her. Mrs. Kane and Mrs. Mon- 
roe were present. ‘The conversation, most to 
the point, he says, was her declaration that 
she had always intended to settle the whole 
of her income upon her husbend, revocable at 
her pleasure. e, Mr. Ogden, gave it as his 
opinion, that a certain part of her income, or 
a certain sum should in justice be settled on 
her husband during his life. After a great 
deal had been said, she agreed that the set- 
tlement should be of one half of her income, 
and solemnly declared that she would carry 
it into effect. She said, « Mr. Ogden, I will 
set down this very night aud write orders to 
my solicitor to do so.” He told her such 
haste was unnecessary, that to-morrow or the 
next day, after she had reflected on it, would 
answer the purpose. “I repeatedly told her 
(he continues) that my only cause for giving 
this advice was my friendship to her, and to 
set her right before the world. I told her 
that I frequently had heard it the subject of 
conversation, and that she was blamed for the 
conduct she had pursued. We parted on 
this occasion in the most friendly terms.” 

He further says, on his cross examination, 
that in the course of the conversation, he told 
Mrs. Cruger that he was speaking to her as 
her friend and not as the advocate of Mr. 
Cruger, in whom he felt no comparative in- 
terest; that the advice he gave her was from 
a conviction in his own mind that it was right, 


and that he gave it to her that she should be 


enabled to take a high stand before the world, 
In answer to the question, “ Did you at that 
time advise that the settlement should be for 
his (Mr. Cruger’s) lite ?” He says, “I did most 
distinctly ;” and he was led to do so from a be- 
lief that no permanent amicable adjustment 
could be made which rested on the sole will 
or eaprice of the party making the settlement. 

it was in pursuance of this advice that 
Mrs. Cruger gave directions to Mr. Strong, 





| her solicitor, to prepare the deed which was 
|drawn and signed by her, under date of the 
| 26th of October, 1841, purporting to be for 
her own life, and which was rejected. After- 
|wards. and on the Sth or 9th of November, 
| Air. Ogden had another interview with Mrs. 
|Crnger at her brother's (Mr. William Doug- 
|las’) house in Park Place. He there entered 
iinto a further conversation with her, in which 
‘he toid her that he had understood a deed had 
| been made out in favor of Mr. Cruger, during 
her life, and inquired whether she understood 
that to be the meaning of the advice he had 
given ker. She replied, that in the directions 
to her solicitor she had not ordered him to 
make out the papers in that way. He then 
remarked, in that case the solicitor was un- 
worthy of her confidence, as he had presumed 
to inake a change in her intentions. She 
persisted, however, that the papers should 
continue as they were drawn. On that ac- 
count the conversation became an animated 
onc. Mrs. Cruger was greatly excited, walk- 
ed the room, and expressed herself very 
|strongly, and in terms highly derogatory to 
the character of her brother-in-law, Mr. Mon- 
roz. ‘To which the witness replied with some 
warmth, though in other respects, he says, he 
spoke plainly in the language of truth with- 
out passion or feeling. In reply to her ex- 
clamation that “all the world had turned 
against her, and that I even had joined her 
enemies,” he said, “No, Mrs. Cruger, you 
are your own worst enemy,—if any friend, 
however dear to you, ventures to differ in one 
single point from your opinion, you set them 
down at once as an enemy.” 

The witness says further, it was an angry 
conversation towards the close of it. It can 
hardly be said to have terminated amicably, 
for she persisted in her intentions, and he had 
his views on the subject which were opposite 
to those entertained by her. Up to the time 
he parted with her, he understood that she 
did not yield her assent to making the settle- 
ment for his (Mr. Cruger’s) life. Her brother, 
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present during the conversation, but took no 
part in it of any moment. 

With regard to this last interview, it ap- 

ars to have been brought about solely at 
the instance, and upon the invitation of Mrs. 
Cruger. Mr. Ogden did not seek it, nor 
does it appear that Mrs. Kane, Mrs. Monroe, 
or Mr. ane were at all privy toit. Mr. 
Ogden had shortly before heard, through Mrs. 
Kane or Mrs. Monroe, or both of them (be- 
tween the Ist and 8th of Nov.), of the ma- 
king and tender of the deed of the 26th of Oc- 
tober, and had expressed his astonishment at 
its being limited to her life, but has no re- 
collection of having seen or conversed with 
Mr. Cruger on the subject between the time 
of the first and last conversations with Mrs. 
Cruger, or of having seen Mr. Cruger and 
Mrs. Monroe together during that interval. 

It appears, moreover, from his testimony, 
that in the summer of the preceding year 
(1840), he, Mr. Ogden, had visited Mrs. Cru- 
ger at Henderson upon her invitation, and 
there the subject of a settlement and adjust- 
ment of the difficulties with her husband were 
discussed ; and at which time he had very 
frankly expressed his opinion in favor of a 
settlement of a part of her income upon her 
husband that should be irrevocable, as the 
only means of reconciling them, and of ena- 
bling them to live amicably together, and had 
advised her against making a settlement of the 
whole income curing her pleasure, as she re- 
peatedly said it was her intention to do. To 
the question, “Did Mr. Cruger at any time 
request you to exert any influence with Mrs. 
Cruger on the subject of those difficulties ?” 
The witness answers, “Never! It was at the 
solicitation of Mrs. Cruger alone, and as her 
friend, that I gave the advice.” The question 
thus put and answered relates to every in- 
stance in which Mr. Ogden conversed with 
Mrs. Cruger, and gave advice in relation to 
her difficulties, and the best mode of settling 
and avoiding them in future. So far as he 
was instrumental in the matter, and so far as 
his advice or opinions may have influenced 
her to make a settlement of one half of her 
income, and to make that settlement irrevoca- 
ble, and that too for her husband’s life instead 
of her own, Mr. Ogden certainly exculpates 
Mr. Cruger entirely from all agency in bring- 
ing that influence to bear on her mind. The 
same may be affirmed of the testimony of 
Mr. and Mrs. Monroe, in respect to the part 
which they took either conjointly or sepa- 
rately to induce Mrs. Cruger to make such a 


settlement. Neither of the three acted with 
any view to serve the mere selfish purposes 
of Mr. Cruger, by procuring for him one 
half of the income of the estate. It is im- 
possible to believe that they who stood in 
the relation that these ties did to Mrs. 
Cruger, including Mrs.*Kane, her intimate 
friend and near relative, could have been 
actuated by such a motive, even if they had 
not told us of higker and nobler motives of 
_aection proceeding from feelings of friendship 
and affection towards Mrs. Cruger, and from 
‘a desire to serve her in that which would con- 
| tribute most to her welfare, her own domestic 
|peace and happiness, and secure to her the 
high stand which she had all along occupied 
/in society, and before the world, and in the 
estimation of her numerous friends. To this 
end and from such motives they were indu- 
ced to exert their influence, and to persuade 
Mrs. Cruger to make such a deed of settle- 
ment as she finally executed. In so doing 
they appear to have been governed by con- 
siderations altogether personal to Mrs. Cru- 
ger, intending to benefit her, though at the 
same time it could not fail to benefit her hus- 
band; yet he was not. nor were his interests, 
the object of their solicitude. He was but a 
passive party, ready to abide by whatever 
should be done by her thet her friends might 
sanction and approve. 

It is true he was so far active as to reject 
the deed of the 26th of Octoker, but that was 
because it was not in accordance with the 
agreement ond tke solemn promise she had 
made. It is true, moreover, that he propesed 
the form or dreft of a deed, such as he under- 
stood had been determined upen, but finding 
her unwilling to execute any other than her 
solicitor should prepare, he yielded and ac. 
| cepted the deed cf the 19th of November. 
Under these circumstances can it be said that 
Mr. Cruger succeeded in obtaining it by un- 
due means? ‘That he took no active meas- 
‘ures to obtain it, seems to me abundantly 
proved ; and the leading charge of the answer, 
that he enlisted her friends in his service, 
prevailed on them to interfere and exert their 
influence, and finally, through their instru- 
'mentelity, guiding and directing their move- 
ments, succeeded in bringing about the re- 
sult, so far from being supported by any ev- 
idence, is, in my judgment, completely dis- 
proved, not only by the positive testimony 
which I have quoted, but by strong presump- 
tive evidence which the circumstances of the 


case, the relations which the parties implice 

















68 THE NEW YORK LEGAL OBSERVER. 





In Chancery.—Cruger v. Douglas. 





ted stood in towards Mrs. Cruger, and their 
highly respectable and honorable characters 
unquestionably furnish. There is no ground, 
therefore, for imputing to Mr. Cruger the 
exercise of any undue influence, coercion, or 
misconduct, in obtaining the deed, either by 
himself or through the medium of other per- 
sons instigated by him, or whose officiousness 
he had secured. 

The question still remains, however, wheth- 
er executing the deed under the advice and 
pressing solicitations of her friends, yrged 
upon her in the manner they have described, 
and from motives like those before mentioned, 
she is at liberty to retract and avoid it? 

In looking at the transaction with a view 
to this question, it must not be forgotten that 
there was a dispute mainly attributable to the 
want of a formal and permanent marriage 
settlement. This dispute had before produced 
temporary separations ; and now again it had 
resulted in a separation which threatened to 
be more lasting, and in which the wife herself 
had chosen to be the party to leave her house 
and to keep herself aloof from her husband, 
he remaining ready to receive her whenever 
she might return. In the hope of bringing 
about a re-union and restoring harmony, her 
near relatives and other intimate and personal 
friends interpose their kind advice, or she 
seeks advice from them. Their advice she 
determines to be governed by. She never- 
theless waivers, and at length recedes. Her 
friends chide and entreat and importune, until 
she is brought back to her first resolve. She 
then executes the deed and acknowledges it in 
a deliberate manner before a proper officer and 
in the presence of a brother, who must have 
known most, if not all, of the circumstances 
which led to it; and he and a sister-in-law 
sanction the act by their subscription as wit- 
nesses. Her husband was not present to over- 
awe her. Her importunate friends were not 
there surrounding her—one of whom was on 
his way to —— At that time she was free 
to act as she pleased ; unconstrained, except so 
far as she may have felt bound in honor and 
conscience to fulfil the promise she had made 
to them, or was afraid of again incurring their 
displeasure by refusing to execute the deed. If 
the former was the case, she can hardly be al- 
lowed to say that she executed it against her 
will, and the convictions of her own mind; and 
the latter will avail but little as an excuse for 
one who is proved to be “remarkably pertina- 
cious in her opinions, not easily d, and 
certainly not to be intimidated from them.” 





The deed, moreover, is but a reasonable 
settlement of this family matter. ‘There is 
nothing inequitable or unconscionable in its 
provisions. Such a deed, free from fraud, 
though a voluntary one, yet made with a view 
of effecting a family settlement, a court of 
equity will seek to uphold, rather than to des- 
troy, for obvious reasons of public policy as 
well as for the sake of the peace of families. 

That this deed has not been attended with 
the good results which were expected from it 
by her friends, but has rather had the effect, 
as it would seem, to estrange her the more 
from her husband, and in some degree to sever 
the ties of friendship and affection between 
herself and sister, yet this furnishes no argu- 
ment against the validity of the deed, nor any 
sufficient ground for not giving immediate 
effect to it. All this may have proceeded 
from some idiosynerasy of mind that time 
may overcome—and the day may possibly 
not be far distant when the object of her 
friends in recommending this deed of appoint- 
ment may be fully realized, notwithstanding 
the assertion in her answer that they had no 
right to suppose it would form the basis of a 
re-union between her and her husband, since 
she had uniformly declared that his accept- 
ance of an irrevocable power over any part 
of her estate or its income, would be the cause 
of a continued separation on her part. A re- 
union, however, was but one of the objects 
they had in view. If that failed, there was 
another which would be accomplished by her 
settlement of one-half of the income upon her 
husband. It would show her generosity and 
magnanimity, and in that respect “set her 
right before the world.” 

There is another point in respect to Mr. 
Cruger himself, which must be briefly noticed. 
He is charged with obtaining the deed fraud- 
ulently and in bad faith, well knowing that it 
would not be the means of restoring harmony 
between them. This is answered by the 
evidence showing that he was but a passive 
party, and had no hand in procuring it, other 
than as a mere recipient when the deed was 
offered and sent to him. But the charge of 
fraud and bad faith goes farther. His mere 
acceptance of the deed and his attempt to 
claim any rights under it, are alleged to be 
contrary to good faith and the true intent and 
meaning of an ante-nuptial agreement, and 
the deed of the 29th June, 1833, consequent 
upon it. 

In the former of this opinion I have 


expressed my belief that there was no ante- 
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nuptial agreement by which the property and 
is income was to be settled exclusively upon 
aud to the use of the wife; and it is sufficient 
{ say, with respect to the husband’s deed of 
tre 29th June, that it contains in itself a 
power of appointment in the wife, and that 
there can be no fraud or bad faith on his 
pout in assuming or claiming rights purport- 
1 g to be conferred upon him by any deed 
executed in pursuance of such power. 

In examining this important, and to the 
} tties deeply interesting case, there are meny 
f sts and circumstances scattered throughout a 
]; :ge mass of testimony, and numerous letters 
ad papers made exhibits in the cause, which 
b ve given rise to much ingenious and elabo- 
r: te discussion by the very able counsel on both 
si.les. These have not escaped my attention ; 
bit it is unnecessary to present them here at 
leugth. They relate to matters which doubt- 
less have had an influence upon the motives 
ad actions of the parties in this unhappy 
d mestic controversy, and especially as indu- 
cing Mrs. Cruger to undertake the Repudiation 
of her Deed after having quietly acquiesced in 
a d abided by its provisions for a considerable 
lergth of time. 

It has been strongly put by Mr. Cruger’s 
c unsel—and there is reason to believe it 
fr m the evidence—that this attempt is owing 
to the officious interference of an individual, 
w'ose calling should have led him to holier 
and better purposes than the fomenting of 
deunestic strife and the encouragement of de- 
vastating litigation; but with this I have no- 
thing to do. 

A Decree must be made, establishing the 
D.-ed of the 29th June, 1833, and the Deed of 
Aj pointment of the 19th November, 1841, and 
he'ding the Trustees to accountability to Mr. 
Ciuger for an equal moiety of the net income 
of the estate. 


UHE principle established by the case of Jaques v. 
Th Methodist Church, 17th Jcknson’s Reports (New 
Ye.k), 548, as applicable to the foregoing opinion, is 
tha a marricd woman, with respect to her separate 
est: ie, is to be regarded in a Court of Equity as a 
fer » sole, and may dispese of her property without 
the consent or concurrence of her trustee, unless pro- 
hil .ed by the deed, and may give it to her bushand 
as ell as to any other person, if there be no fraud, 
for :, improper treatment, or unfair advantage taken 
of} or. 

‘ This,” says Chief Justice Spenser, “is the first 
eas in which the power of a married woman, having 
ser rate property, to dispese of it at her will and plea- 
sur, when not expressly restrained in the mode of 
exe: cising that will, has arisen in our courts. I con- 





fess that my partiality in favor of marriage scttle- 
ments are not so strong as to induce any desire to see 
the existing law altered. Generally speaking, the 
rules of the common law which give to the husband 
all the wife’s personal property, and the rents and 
profits of her real estate during coverture, are better 
calculated, in my judgment, to secure domestic tran- 
quility and happiness, than settlements securing to a 
wife a property separate from, and independent of, 
the contrcl of her husband. An improvident and dis- 
sipated husband may squander his wife’s property, 
and reduce both of them to penury and distress, but, 
on the other hand, the possession by the wife of prop- 
erty independent of, and beyond the control of the 
husband, would be likely to produce personal feuds 
and contentions. Marriage is a union of persons and 
interests, ‘ for better, for worse, for richer, for poorer, 
and the ancient provisions cf the common law show 
forth, in our country, decisive proofs of its benign and 
salutary influence.” 

In the same case, Judge Platt says, “In thé lan- 
guage of Sir William Blackstone, ‘by marriage, the 
husband and wife are cne person in law, that is, the 
very being or legal existence of the woman is suspen- 
ded during marriage, or, at least, is incorporated and 
consolidated into that of the husband, under whose 
wing, protection, and cover she performs everything.” 
I contess that I love and venerate the primeval notion 
of that mystical and kallowed union of husband and 
wife, when “they twain beccme one flesh,” when 
they “forsook father and mother and clave to each 
other” with unreserved confidence. Marriage in that 
old fashioned scnse, is the purest source of domestic 


jeys, and the firm feundaticn of social order. 


I bow to the rule as I find it established, but I Ja- 
ment the complicated and artificial anomalies in the 
relations of domestic life, which have grown, and are 
still growing, out of the practice of marriage settle- 
ments. They give to the wife the amphibious char- 
acter of a feme covert and a feme sole. 1 view it as an 
adulteration of that holy union—as a divorce, pro 
tanto, of the marriage contract. 

A wife, “in the independent enjoyment of her sep- 
arate estate,” armed with distrust of her husband, and 
shutting out his affections and confidence, by refusing 
to give her own in mutual exchange, is an object of 
compassion and disgust. Legal chastity cannot be 
denied her, but there is danger that the sacred institu- 
tion of marriage may degenerate into mere form, “and 
she have little claim, indeed, to the endearing appella- 
tion, and character of a wife.” 

“The new rule will, I think, tend to sever, in some 
degree, the marriage union—blecause it not only ren- 
ders the wife independent of her husband as to her 
fortune, but bars him frem a participation in it, by” 
new and increased impediments, as if he were presue 
med to be her worst enemy. Now, if matrimony is 
not safe and dsitakle, without these trammels, and 
fences, and reservations, and restrictions, I say, marry 
not at all! ‘The ancient rule was adapted to the state 
of English manners in the days of Lord Macclesfield, 
and accords best with the general simplicity of society 
among ourselves at this day.” 

I know that particular cases often occur, when. 
such restraints would be salutary; but, as a general 
rule, their operation must ke unfavorable to connubial 
happiness. The same benign pclicy which forbids ; 
divorces, also forbids the extension of a rule which 
impairs the union, and lessens the attributes of holy « 
matrimony.—ED. 
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Supreme Court, N. V. 


FIRST CIRCUIT. 


Before the Honorable J. W EDMONDS, Circuit 
Judge. 


Rosert V/. Nevins v. Vicror P. Dererriss. 
—January 24, 1846. 


COMPROMISE WITH CREDITOR——PLEA OF ACCORD 
AND SATISFACTION. 


A debtor compromised with his creditor a debt for 
fifty cents in the dollar, by giving him his own 
notes, and an order payable at sight on his debtor 
for a debt, and took a receipt in full. The notes 
and the order were paid. ‘To an action brought 
by the creditor for the balance of the debt the debtor 
pleaded accord and satisfaction. Hx», that such 
plea was properly pleaded, and that the order on 
defendant’s debtor was a good consideration for the 
accord and satisfaction. 


Assumpesit.—The defendant, being indebted 
to the plaintiff in the sum of $150.09, com- 

romised the debt for fifty cents on the dol- 
* by giving the plaintiff his own notes, one 
for $24.54 at two months, one for $24.55 at 
five months, and an order on his debtor for 
$26, payable at sight, and took from the plain- 
tiff a receipt expressed to be in full. The 
notes and order having been paid, this suit 
was brought for the balance, to which the de- 
fendant pleaded accord and satisfaction, and 
a verdict was taken for the plaintiff for $75, 
subject to the opinion of the court on a case 
to be made. 


Stoughton, for plaintiff, moved for judg- 
ment, and insisted that the payment of a sum 
less than the sum owing and past due was no 
satisfaction. Boyd v. Hitchcock, 20 J. R. 76; 
1 Smith’s Leading Cases, 249; Cumber v. 
Wane, Harrison v. Close, 2 J. R. 447; 
Jo'nston v. Branan, 5 J. R. 268; Cole v. 
Sackett, 1 Hill 516; Hawley v. Foot, 19 
Wend. 516; Maze v. Miller, 1 Wash. C.C. 
R. 328. 


Inglis, for defendant. 


I. Where a creditor, on a compromise with 
his debtor, accepts other security though for 
a less sum than the original debt, as a satis- 
faction for the whole debt, or where such cre- 
ditor accepts the note of a third person for a 
less sum than the debt due to him, in full 
payment of such debt, the transfer and accept- 
ance of such security or of such notes, may 





be pleaded as an accord and satisfaction in 
bar of an action for the recovery of any por- 
tion of the debt beyond the sum for which 
the compromise is made. Kellog v. Rich- 
ards, 14 Wend. 119; Booth v. Smith, 3 
Wend. 66; Boyd § Suydam v. Hitchcock, 
20 Johns. Rep. 76; Sheepy v. Mandeville, 6 
Cranch. 253; Le Page v. McCrea, 1 Wend. 
Rep. 172. 

i. The order on Murdock operated as an 
assignment in equity, to Nevins, of the debt 
due to Deperries, and was an additional secu- 
rity. Chitty on Bills 2; Cutts v. Perkins, 
12 Mass. Rep. 206; Stock v. Mossan, 1 B. 
& P. 291; Walwyn v. St. Quintin, 1 B. & 
P. 654; Tierran v. Jackson, 5 Peters’ Rep. 
590; Martin v. Naylor, 1 Hill Rep. 583; 5 
Wheaton 277, 286, Mandeville v. Welch, 4 
T. R. 343, Master v. Miller. 

III. If there be a benefit, or even a legal 
possibility of benefit to the creditor, thrown 
in, that additional weight will turn the scale 
and render the consideration sufficient to sup- 
port the agreement. Smith’s Leading Cases, 
p- 147. and the cases there cited. 


By rae Circurr Juoce.—tThe rule being 
well established, that the mere payment, by a 
debtor, of a less sum than the amount of the 
debt, even though on an agreement that it 
shall be in full, is no accord and satisfaction, 
the only doubt I had on the trial, and for 
which I reserved the point, was whether the 
defendant’s having given the order on his 
debtor, took this case out of the rule. 

There was some doubt, on the argument, 
as to the light in which the order was to be 
regarded. It was in this form :— 


New York, Oct. 30, 1843. 
Mr. A. Murdock 
To V. B. Deperries Dr. 








Nov. 1842. To one dress coat, $25.00 
“ “ pr. pants, 10.00 

“ “ vest, 4.00 
39.00 

Received on account, 13.00 

$26.00 


Please pay this bill to the bearer immediately, 
and his receipt will be good against me. 
V. B. Deperries. 


It was contended that it might be regarded 
as a bill of exchange—as a letter of attorney, 
coupled with an interest, or as an equitable 
assignment of the claim. But it was insisted, 
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that in whatever aspect it was to be viewed, 
its acceptance by the plaintiff; and the subse- 
quent payment of it to him, made the com- 
promise a good accord and satisfaction. 

The rule for which the plaintiff contends, 
is, as | have remarked, well established, and 
courts have had frequent occasion to enforce 
it. Yet they have often complained of it as 
harsh and rigid. In Kellog v. Richards, 14 
Wend. 119, it is spoken of as technical, and 
not very well supported by reason. 
therefore, have departed from it upon slight 
distinctions: and I confess I cannot see why 
the creditor is not, in sound morals and good 
faith, just as much bound to perform his agree- 
ment to release his debtor from the balance 
of the debt as the debtor is bound to perform 
his agreement to pay that balance. These 
considerations have induced courts to declare 
that the receipt of an article of property just 
half the value, 14 Wend. 119—the acceptance 
of the security of a third person, Boyd v. 
Hitchcock, 20 J. R. 76—the receipt on the 
face of the debt, leaving the iriterest unpaid, 
Johnston v. Branan, 5 J. R. 268—the re- 
ceipt of the demand, leaving the costs unpaid, 
Wilkinson v. Byers, 1 A. & Ellis 106—the 
acceptance of a several instead of a joint liabi- 
lity, T'hompson v. Percival, 5 B. & Ad. 925 
—a composition in which other creditors are 
induced to join, Reay v. White, 3 Tyrw. 596 
—and the acceptance of a note in discharge 
of an unliquidated demand, Sheepy v. Man- 
deville, 6 Cranch. 253, would constitute a 
good defence. ‘The effort, in these and other 
cognate cases, has been to narrow down, if not 
entirely to avoid a rule which is so often con- 
demned on principle. And ‘some of the dis- 
tinctions are hard to understand or reconcile 
upon any other basis than this disinclinetion 
of the courts to the rule: for instance, the 
receipt of a horse for half the value, is good 
satisfaction ; but the receipt of half the value 
in money, is not. 

In regarding the security of a third person 
as constituting a valid accord and satisfaction, 
the courts seem to be equally liberal, and hold 
that if there be a benefit, or even a legal pos- 
sibility of a benefit to the creditor thrown in, 
that additional weight will turn the scale and 
render the consideration sufficient to support 
the agreement. Cumber v. Wane, 1 Smith’s 
Leading Cases 147; Le Page v. McCrea, 1 
Wend. 172. There must be something col- 
lateral to show the possibility of benefit to the 
porty relinquishing his claim, pr. Lord Ellen- 

ough, Fitch v. Sutton, 5 East. 230; vide 


Courts, | 


also Stierman v. Magnus, 2 Camp. 383; 
Wood v. Roberts, 2 Stark. 417; Boothly v. 
Snowden, 3 Camp. 175. 

In this case the additional benefit to the 
~~ consisted in the order on Murdock. 

urdock at the time that was drawn and giv- 
en to the plaintiff, was indebted to,the defen- 
/dant in the amount, for articles previously 
'sold him, and the debt was presently due. 
|The arrangement that was made in regard to 
that claim, was an equitable assignment of it 
to the plaintiff, and it was not in the power 
of the defendant, or of his debtor, Murdock, 
to withhold the payment from the plaintiff. 
It comes within the case of Martin v. Nay- 
lor, 1 Hill, 533, see, also, cases cited in notes. 

By the arrangement the plaintiff received 
not merely the Tes possibility of a benefit, 
but an actual benefit in the equitable and ir- 
revocable assignment to him of a subsisting 
claim against Murdock, which thenceforth 
became available to him and to him alone. 
Being for a subsisting debt, the assignment 
made it as available to him, and as completely 
his own as if it had been a note signed by the 
debtor of the defendant, or a bill of exchan 
accepted by him for the accommodation of ‘i 
defendant. Boyd v. Hitchcock, 20 J. R. 76. 
The language of that case is applicable here. 
Here was a beneficial interest acquired, and a 
valuable consideration received by the plain- 
tiff when he agreed to accept less than his 
whole demand. It would be an abuse of 
terms to call this a nudum pactum. There 
was loss to the defendant in parting with his 
claim against Murdock, and a benefit to the 
plaintiff in sage | the title to and control 
over that claim, and here, as in that case, good 
faith and sound principle requires that this 
should be deemed a valid accord and satis- 
faction. 

This is the debtor’s giving edditional secu- 
rity, and the creditor’s accepting it, for a less 
sum in satisfaction of the whole debt within 
Sheepy v. Mandeville, 6 Cranch, 253. 

It is unlike the case of Hawley v. Foot, 
19 Wend. 516, which was cited on the argu- 
ment, because in that case the order was un- 
accepted, and it did not appear that the 
drawer was indebted to the debtor. The 
court, therefore, held that the creditor requir- 
ed nothing more than what he had originally 
possessed, viz: the liability of his debtor, and 
there was, therefore, no benefit or possibility 
of benefit to the creditor. Such cases have 
always keen held to be within the rule, and 
though I have not been referred to any case 
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where the courts have held that an order 
which was equivalent to an assignment of a 
demand was a sufficient consideration to sup- 


port an accord and satisfaction, yet upon the | 
Society of Arts in 1833. 
‘and extensive circulation of these letters wes 
establishing their exceptions to the rule, I feel | 
justified in regarding this case as within the | 


principles of good faith, and benefit to the 
creditor which have governed the courts in 


exception rather than within the rule. 


Judgment for defendant. 











Jractical Points. 


PATENT—FIRST INVENTOR. 


Amone other incidents to a patent-right, it 
is necessary that the act or process to which 
the patent relates, should not have been pro- 
mulgated before the date of the letters patent: 
otherwise the patentee is not considered the 
first inventor. In the case of the Househiil 
Co. v. Neilson, 1 Web. 718, Lord Lyndhurst, 
C., observed :—“If the machine is published 
in a book, distinctly and clearly described, cor- 
responding with the description in the specifi- 
cation of the patent, though it has never been 
actually worked, is not that an answer to the 
patent? It is continually the practice, on 
trials for patents, to read out of printed works, 
without reference to anything that has been 
done.” And Lord Brougham, with reference 
to the same point, said :—* It negatives being 
the trie and first inventor, which is as good 
as negativing the non-user. The book that 
is generally referred to, is the ‘ Repertory of 
Arts and Sciences’: it must not be in a for- 
eign book, but published in England.” In 
accordance with this rule, Sir David Brews- 
ter’s patent for the kaleidoscope was avoided, 
because he had previously published an ac- 
count of it in a book. The present case is a 
further illustration of the same doctrine. The 
plaintiff Stead, in 1838, obtained letters patent 
for paving public streets with blocks of wood 
of similar sizes or dimensions. The defend- 
ants, who represented the Metropolitan Patent 
Wood Paving Company, laid down pavement 
in the streets of Manchester, composed of 
hexagonal Llocks of wood, similar in size end 
character to those described in the plaintifi’s 
y samatoagt and upon an action for the in- 
ringement of the plaintiff’s patent, the de- 
fendants pleaded that the plaintiff was not the 
first and true inventor of the pavement men- 





tioned in the specification. In support of this 


plea, evidence was given of a letter addressed 
by Mr. Finlayson to the editor of the London 
Journal of Arts in 1825, and two letters ad- 
dressed by Mr. Heard to the secretary of the 
The publication 


proved. At the trial the jury found a verdict 
for the plaintiff: but on the ground that the 
summing up of the learned judge did not 
present the entire view of the case to the 
consideration of the jury, the Court of Com- 
mon Pleas ordered a new trial. ‘T'indal, C. 
J., observed—* We think if the invention 
has already been made public in England, 
Ly a deseription contained in a work, whetker 
written or printed, which has been publicly 
circulated, in such case the patentee is not 
the first and true mventor within the mean- 
ing of the statute (21 Jac. 1 c. 13), whether 
he has himself borrowed his invention from 
such publication or not, because, we think, 
the public cannot be precluded from the 
right of using such information as they were 
already possessed of at the time of the patent 
granted. It is obvious that the application 
of this principle must depend upon the par- 
ticular circumstances which are brought to 
bear on each particular case. The existence 
of a single copy of a work, though printed, 
brought from a depository where it has been 
long kept in a state of obscurity, would af- 
ford a very different inference from the pro- 
duction of an Encyclopedia or other work 
in general circulation. The question will 
be, whether, upon the whole evidence, there 
has been such a publication as to make the 
description a part of the public stock of in- 
formation. Stead v. Williams, 8 Scott, N. 
C. 684. 





POST NUPTIAL SETTLEMENT. 


Upon the constructicn of a post nuptial 
settlement—Held, that the covenants entered 
into by one party were Linding upon him 
only upon the condition of the other party 
teing bound by certain other ecnvenants in 
the instrument; and that, as the latter party 
was under no obligation to execute the instru- 
ment, and refused so to do, the former party 
wes not Lound by the instrument in equity, 
although he hed executed it, and although 
the covenents contained in it were for the 
benefit of an infant. Woodcock v. Monckton, 
1 Coll. 273. 
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ENGLISH CASES. 





In Chancery. 





Before the Right Honorable Lord LYNDHURST, 
Chancellor. 


Brown v. Knorr.—June 4th, 6th and 26th, 
and July 2nd, 1845. 


INFANT——PAST MAINTENANCE, 


Where a mother has maintained her infant child 
without the order of the court, upon his decease 
she is entitled only to such sum for his past main- 
tenance as will effectually indemnify her for what 
she has spent, without reference to the amount of 
his fortune. Such sum, in the event of there being 
several funds applicable to his maintenance, is first 
payable out of the income of that fund which it 
would have been most beneficial for the infant, if 
living, to have so applied. 


Tuts was an appeal from that part of the de- 
eree of the vice chancellor in this suit, which 
directed the master to inquire “what sum 
would be proper to be allowed for the main- 
tenance of Joseph Aldridge from the death 
of his father to his own death, having regard 
to the whole of his fortune.” Joseph Al- 
dridge, the father, died in 1823, possessed of 
personal estate to a large amount, leaving a 
widow, the defendant Ann Knott. and three 
children, of whom the plaintiff Sarah Bruin, 
the only child of a former wife, was the eld- 
est. The other two children died under age, 
Elizabeth, the youngest, in 1829, unmarried, 
and Joseph, in 1837, unmarried, and under 
the age of eighteen years, having made a will, 
giving all his property, real and personal, 
which, independently of any interest in the 
orphanage fund, wes very considerable, to his 
mother. On the death of Elizaketh, tke de- 
fendent Ann Knott became her administra- 
trix. and a moiety of her share with accumu- 
lations was peid over to the plaintiff, and the 
other moiety cerried over to the account of 
Joseph. The deerce of the vice chencellor 
having given to the plaintiff the original and 
accruing shares of Joseph, together with the 
acc ulations thereon respectively, subject to 
a clnim for past maintenance of Joseph, the 
question was es to the emount which ought 
to le allowed for such maintenance, and the 
fund out of which it ought to ke derived. 


T'nney ond J. B. Parry, for the fleintiff. 
—The order made by the vice chancellor al- 


lows past maintenance for J. Aldridge not 
according to what has actually been expended 
upon him, but in proportion to what might 
have been properly so expended, regard being 
had to the whole amount of his income, and 
this sum is to come out of the orphanage 
share alone. On the other hand, we submit, 
that the sums actually expended should be 
ascertained, and that a rateable proportion 
only of those sums should be taken out of the 
accumulated income of the orphanage share. 
Wilcocks v. Mayne, 2 Vern. 558; Jesson v. 
Essington, Prec. in Chan. 207. At any rate 
more ought not to be allowed. out of that fund 
than would have been allowed if Joseph Al- 
dridge had been, in point of fortune, on the 
same footing with the other orphans. 


Stuart and Collins, contra.—-The vice 
chancellor’s order is right, and under it the 
plaintiff will be at liberty to bring forward all 
she can reasonably insist on. It is not the 
practice of the court to require a guardian 
who has maintained an infant, to produce 
vouchers for every item of its expenditure, 
Grosvenor v. Drax, 1 Knapp’s Rep. 82, but 
the inquiry sought by the plaintiff would 
throw upon the Gefen ant the burden of es- 
tablishing by proof every payment made by 
Mrs. Knott in respect of her son’s mainte- 
nance since 1823, a task which it would be 
impossible to perform. Where an infant has 
two funds, out of one of which it would be 
more beneficial that he should be maintained 
than the other, the rule is, that the former is 
to be applied for his maintenance, rather than 
the latter. Rawlins v. Golfrap, 5 Ves. 440; 
Willoughby v. Foljamte, 2 8.& 8.165. Here 
therefore the court will first apply the orphan- 
age fund for that purpose. 


Tinney, in reply. 


Tue Lorv Cuancettor.—I shell correct 
part of the vice chencellor’s order, end direct 
an inquiry with reference to the manner in 
which the infent hes Leen mainteined. There 
is no suggestion whatever that he was main- 
tained beyond the scele to which he would 
have been entitled by his orphanage share; 
and I think the mother cennot claim more 
meintenance than hes Leen actually expended. 
Thete is no suggesticn that the expenditure 
has been unreasonckle with reference to his 
orphanage share, regarded cs teing the whole 
property of the orpken. I do not mean to 





say every item of expenditure is to be proved 
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by vouchers; but the general scale upon 
which the infant has been maintained is to 
be taken into account; and the master shall 
say, with reference to that scale of mainte- 
nance, what is proper to be allowed to her, so 
that she may be completely indemnified for 
the sums she has laid out, as it appears to me 
to be just and proper that she dak The 
question would be, what she has expended. It 
is not easy for her to prove by vouchers what 
she has expended in the maintenance of her 
own child, who had lived with her; therefore, 
the order must be of a more general kind. It 
must be of such a nature as to enable the 
master to come to a conclusion as to an amount 
that will indemnify her for her outlay. It is 
said there is no precedent of that kind. The 
precedents are all prospective. As to what 
is prospective and what is past, it is different. 
If I were saying what would be proper to be 
allowed for the maintenance of the infant in 
future, I must have regard to his fortune. 
When a party who has maintained an infant 
without the order of this court, applies to the 
court to have an indemnity, I am not to give 
that party what would be proper to be Said 
out under all the circumstances, but what has 
actually been laid out. That is the rule. If 
a party maintains a lunatic without the order 
of the court, it is an every day order to direct 
an inquiry as to the sum properly expended 
by him. If a party maintain an infant, par- 
ticularly a mother standing in that relation to 
the infant, she is entitled to a liberal indem- 
nity. Nobody can dispute that. She is not 
entitled to more than she has expended, ta- 
king a fair and liberal view of the question. 
She is not entitled to put any money into her 
own pocket. It is matter of evidence how 
we are to ascertain it. Therefore, instead 
of saying, “Prove the items,” I say, “ Look 
at the general scale of expenditure, the manner 
in which the child was maintained, then 
award a sum accordingly.” If it is to go 
twenty years back, as matter of evidence, the 
party cannot probably have vouchers for the 
geen of proving the expenditure, therefore 

do not put the defendants to prove the ex- 
penditure. I do not think that is the effect 
of the vice chancellor's order at all. I think 
he takes into consideration what is the fortune 
of the child, and what would be allowed hav- 
ing regard to that fortune, as if it were a case 
of future maintenance, where it would be the 
duty of the mother to spend upon the main- 
tenance of the child a sum corresponding with 

its fortune and prospects in life. If she has 





done that with respect to the past, then, under 
the mode in which I direct the order to be 
framed, she would be allowed it; if she has 
not done it she would not be allowed it, and it 
is not reasonable that she should. I under. 
stand, however, that the income of the or- 
phanage share is about 800/. a year, and I am 
sure there was no expenditure beyond what 
800/. a year would warrant. I really, there- 
fore, will not make the reference asked by the 
plaintiffs. It is an idle reference, involving 
the parties in expense, and practically without 
use. If this were a case on which | had any 
doubt about the facts, 1 might direct such 
inquiry ; but I think I may use my own judg- 
ment and discretion upon all that has appeared 
in the case, for the purpose of coming to the 
conclusion, as a matter of fact, that the child 
has not been educated upon a scale which 
800/. a year would not justify. A question 
of law remains, which is this: there being 
two funds, ought the maintenance to be ap- 
portioned between them, or paid exclusively 
out of one? ‘The question is, was it most for 
the child’s benefit that the maintenance should 
be paid out of the fund which might be event- 
ually lost to his estate? I am of opinion that 
it was, and that he had a right to have it so 
applied. There was a right on this orphan- 
age share to have the income applied ta his 
maintenance, provided he was not maintained 
beyond that scale which the orphanage share 
would justify. In that view the two infants 
would be put precisely upon the same footing. 

[By the order of the lord chancellor, it was 
directed that the master should inquire what 
sum would be proper to be allowed for the 
maintenance of the infant from the death of 
his futher to his own death, regard being bad 
to the manner in which he was maintained 
from time to time, with liberty to state any 
special circumstances at the request of either 


party.| 





Before the Right Honorable Sir LAUNCELOT 
SHADWELL, Vice Chancellor of England. 


GARDNER v. MARSHALL.—3rd and 5th May, 1845. 
CHOSE IN ACTION—SETTLEMENT. 


A court of equity will, under circumstances, direct 
the whole residue of the wife’s fortune to be settled 
upon her, although her husband may not have ac- 
tually deserted her. 


Tue decree in this suit declared the plaintiff, 
Sarah Gardner, the wife of the defendant 
John Gardner, entitled to a settlement in re- 
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spect of her fortune, under the will of Will- 
iam Haydon, and that it should be referred to 
the master to approve of a proper settlement, 
having regard to her fortune (if any) under 
the will of Richard Haydon, in the pleadings 
named, or otherwise, and to the past applica- 
tion thereof. The master, by his report, found, 
that, in the year 1805, the plaintiff intermar- 
ried with, and was then wife of, defendant, 
John Gardner; that subsequently, Richard 


Haydon, the father of the plaintiff, advanced 


to the said John Gardner various sums of 
money, amounting in the whole to the sum 
of 6000/., no part of which said John Gard- 
ner settled upon plaintiff but applied the 
whole thereof to his own purposes; that said 
William Haydon, by a codicil in his will, gave 
and bequeathed certain specific chattels to his 
wife, and all the rest of his personal estate 
and effects to a trustee therein named, upon 
trust to pay his said wife, since deceased, an 
annuity of 5002., and upon farther trust to in- 
vest the residue and pay and apply the year- 
ly profit and produce thereof unto the plain- 
tiff for her life, and after her decease, to ap- 
ply the same to the use and benefit of her 
children; that the residue of the testator’s 
estate amounted to the sum of 5339/. 15s. 2d., 
which the trustee of the will lent to the said 
John Gardner upon a mortgage of certain 
premises, which turned out to be a deficient 
security ; that upon the sale of said mort- 
gaged premises, the sum of 3621/. alone be- 
came applicable to payment of the said sum 
of 5339/. 15s. 2d. The report then stated, 
that, under the will of the plaintiff’s father, 
said Richard Haydon, the plaintiff became 
entitled to a life interest in all the real and per- 
sonal estate of said Richard Haydon, to her 
separate use, subject to an annuity of 250/. 
to a person who died in the month of March, 
1843; but that, by reason of several inden- 
tures, whereby the plaintiff had encumbered 
her said life estate under the will of said Rich- 
ard Haydon, for the relief of her husband, 
and for the purpose of making good the defi- 
ciency in the residuary estate of said William 
Haydon, by reason of the insufficient mort- 
gage, the plaintiff derived no benefit from the 
will of the said Richard Haydon, notwith- 
standing the annuitant was now deed, and 
that, in fact, that she was unprovided for. 
The report then stated the bankruptcy of said 
John Gardner, the plaintiff’s husband, in the 
month of August, 1840, since which time the 
plaintiff had been without means of support, 
except from the kindness of her friends; but 


that, previously to the bankruptcy, plaintiff 
had lived in comfortable circumstances and in 
respectable style. The master, having regard 
to the above circumstances, and farther that 
said John Gardner had obtained his certifi- 
cate of conformity under said bankruptcy, 
was of opinion, and found, that the interest, 
dividend, and annual proceeds of the residue 
of the personal estate of the said William 
Haydon, amounting to the sum of 5339/. 15s. 
2d., when the same should be raised and set 
apart, should be settled upon the said plain- 
tiff to her separate use, and without power 
of anticipation. To this report the defend- 
ants the assignees in bankruptcy of the hus- 
band excepted, for that the master ought not 
to have found and certified that the whole of 
such interest and dividends should be settled 
on the plaintiff. 


Anderdon and Freeling, in support of the 
exception.— We contend, that the rule of law 
prohibits the court from giving the whole 
property to the wife. The leading cases upon 
this point are Wright v. Morley, 11 Ves. 12; 
Beresford v. Hobson, 1 Madd. 362; Eaparte 
Thompson, 1 Deac. 90; Coster v. Coster, 9 
Sim. 597. There has been one case in the 
exchequer, Brett v. Greenwood, 3 You. & C. 
230, where the court thought it right to give 
the whole; but that was in a case of insol- 
vency, and the court put it distinctly upon 
the difference between bankruptcy and insol- 
vency ; but that decision has been impeached 
and abandoned. In Burdon v. Dean, 2 Ves. 
jun. 608, Sir R. P. Arden, M. R., says, “It 
is impossible to give her the whole; for that 
would be to admit that a married women is 
entitled to the whole of her property to her 
separate use.” In Wright v. Morley, the 
husband had abandoned his wife; but here, 
though they have separated, yet the master 
does not state the reason of the separation. 


Bethell and Rolt, contra.a—There are two 
classes of cases in which questions of this 
nature arise: one, in which the husband per- 
forms all the duties which the law throws 
upon him, in which case even the court ac- 
knowledges the right of the wife to a settle- 
ment; Lut where the husband fails to perform 
his duty in maintaining his wife. there the 
wife has an equity to have the whole, not, 
indeed, upon the ground that the husband 
ill-treats his wife——the question is mainte- 
nance, not settlement merely; that is, in 


eflect, what Lord Eldon has said in Wright 





v. Morley. In Oswell v. Probert, 2 Ves. jun. 
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680, the same principle was acted on by Lord 
Loughborough; and the entire income being 
necessary for the maintenance of the wife, 
the whole was given. His lordship went upon 
the principle of maintenance, and not mere 
settlement. So in the case of Watkyns v. 
Watkyns, 2 Atk. 96, Lord Hardwicke pro- 
ceeded upon the ground of the husband not 
having maintained his wife, and having re- 
ceived the greater portion of her property. 
Now, in the present case, the husband has re- 
ceived the greater portion of the wife’s pro- 
perty, or she has encumbered it for his bene- 
fit, and the wife is wholly without mainte- 
nance; therefore, we ask that the whole of the 
residue may be given her for maitenance. 
(Priddy v. Rose, 3 Merr. 86 was also cited.) 


Anderdon, in reply —The case of Priddy 
v. Rose, and other cases of that class, were 
simply cases of a trust deed, whereby a party 
being bound by covenant to do a certain thing, 
the court would not allow him to take under 
it until he made good what he was liable to 
do. In the present case, the husband has 
maintained his wife and family from 1815 to 
1835; and it must be considered that this 
money is not money actually belonging to the 
wife, but is part of the assets in bankruptcy. 
The case cited from Atkins was a case of 
cruelty ; and in no case, except in such or in 
case of desertion, has the court given all. 


Tue Vice Cuancettor.—I do not agree 
with that argument. I recollect, that, in the 
ease of Coster v. Coster, it was argued, that 
the court was bound to give more than one- 
fourth to the husband; but I thought that the 
court had a discretion; and, in that case, | 
thought it proper to have three-fourths of the 
property settled upon the wife. Now, it may 
be true that there has been no case in which, 
when the question here wes simply raised, 
what should be the settlement upon the wife, 
the court has refused to settle the whole; but, 
then you must consider what has been the 
wife’s fortune, and if you find, that, prior to 
the question of what the settlement should be, 
the husband has bona fide received a large 
portion of her property, then you look upon 
the remainder as a residue. I cannot but 
think the master stated very properly, and 
that it is very important to consider, that, 
after the marriage of plaintiff in 1815, her 
family advanced 6000/., for it is now to be 
considered, in effect, the same as if there was 
to be a settlement made upon the wife out of 





all that came by the wife. This is so in sub- 
stance, though not in form. ‘Then, with re- 
spect to the sum derived from plaintiff's un- 
cle, that is to be considered to be equal to 
5339/. 15s. 2d.; for this sum a security was 
given by the husband, but that security turn- 
ed out to be insufficient to such an extent as 
to leave a deficiency of 1718/. 15s. 2d. ‘The 
master then finds this important fact, that, 
notwithstanding the gift to plaintiff under the 
will of her father, Richard Haydon, she nev- 
er had derived any benefit from it, in conse- 
quence of having encumbered it for the bene- 
fit of her husband. 1 observe that counsel 
for the exception gaid, that the master did not 
say that she never would derive any benefit 
under it; but the master states that the estate 
of Richard Haydon was not sufficient to pay 
the annuity of 250/., and that part of the 
capital had been applied for that purpose ; and 
that, in fact, notwithstanding the annuity has 
ceased, plaintiff will benefit but little, if at 
all, by the benefit intended to be conferred 
upon her by the said Richard Haydon; and 
then follows this statement of fact: “that, 
during the whole of the interval between 
June, in the year 1836, down to the present 
time, with the exception of about twelve 
months, or thereabouts, partly in the year 
1839, and partly in the year 1840, she, the 
said Sarah Gardner, had been living separate 
and apart from her husband; and that, dur- 
ing about fifteen months after the said month 
of June, 1836, the said Sarah Gardner receiv- 
ed some maintenance out of the business of 
the brewery, which was carried on by Mr. 
William Gardner, as trustee of the said John 
Gardner, but since the said Sarah Gardner 
has been maintained and supported by the 
voluntary assistance, pecuniary and otherwise, 
of the said Sarah Gardner’s relations and 
friends;” and that, during the twelve months 
her husband resided with her, he did so at 
her expense. Now, I do say, that~desertion 
would, in a pecuniary sense, have been better 
than actual residence, for he resided at his 
wife’s expense. I am of the same opinion as 
the master; and should there be no direct au- 
thority for doing what I intend to do, if a pre- 
cedent be wanted, I shall make one-—Exzcep- 
tion overruled. 





A man who is a judge one half the year, 
and a barrister the other, is not likely to be 
either a good judge, or a good barrister.—- 
Lord Brougham. 
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| In the Queen's Bench. 


Before the Right Honorable THOMAS LORD 
DENMAN, C. J., and the rest of the Judges. 


Marsuat v. Lames. 





BANKRUPTCY——FRAUDULENT PREFERENCE. 


A payment made to a creditor by a bankrupt, after 
an act of bankruptcy committed, although the pre- 
ferred creditor takes no benefit by such preference, 
is a fraudulent preference and void. 


Tue question in this case was, whether a 
payment made by a bankrupt was a fraudu- 
lent preference. It appeared that the bank- 
rupt borrowed 700/. from the defendant on a 
mortgage of his wife’s estate, and also of his 
sister’s estate, and a policy of insurance be- 
longing to the bankrupt himself. He cove- 
nanted to pay the mortgage money; and af- 
ter committing an act of bankruptcy, he took 
the money to the creditor who received it and 
gave up the title deeds. This suit was 
brought by the assignee against the mortgagee 
for the amount of the payment, when a ver- 
dict was obtained for the plaintiff. A rule 
for a nonsuit or new trial having been gran- 
ted—cause was now shewn. 

Loro Denman, C. J., [after stating the cir- 
cumstances of the case,| said: If the property 
in the mortgage had belonged to the bankrupt, 
the payment by him would not have been a 
fraudulent preference, because the assignees 
would have had the mortgaged property ; and 
it is indifferent to them, whether they have 
the property free from the mortgage (suppo- 
sing it to exceed in value the amount of the 
mortgage), or the property subject to the mort- 
gage and the amount of the mortgage money 
in cash; but here the property, except the 
policy, belonged to others. Yet the defen- 
dant was a creditor of the bankrupt, because 
the money was lent to him, and recovenanted 
to repay it. The payment, therefore, was 
emphatically a payment of the bankrupt’s debt, 
in order to release the property of his friends, 
which they had mortgaged for his benefit ; and 
the defendant did receive twenty shillings in 
the pound out of the bankrupt’s estate, to the 
prejudice of other creditors, although it was no 
benefit to him, for he would have been as well 
off, if he had kept the mortgage deeds. He 
is — quoad the bankrupt’s intention ; 
and although the motive for giving that pre- 
ference was ultimate advantage to the bank- 
rupt and his own family, and not to the cred- 
itor, we think the preference fraudulent and 
the payment void. Rule discharged. 





In the Exchequer. 





Before the Right Honorable SIR FREDERICK 
POLLOCK, C. B., and the rest of the Barons. 


Lockxuart v. Barnarv.—Nov. 3, 1845. 


Where an advertisement offers a stated reward to 
any person who will give such information as may 
lead to the early apprehension of a thief, and such 
information is given jointly by two persons, both 
must sue for the reward. 

The information entitling to the reward in such a 
case must be communicated with the view of being 
acted on, and 

Semble, may be given either to the party advertising 
the reward, or to his agent, or to any person au- 
thorized to apprehend the criminal. 


Assumpsit. The declaration alleged that the 
defendant caused to be printed and published 
a certain advertisement, stating that a certain 
parcel, &c., containing certain bank notes and 
bills of exchange, had been lost; and that the 
defendant, by that advertisement, promised 
to whomsoever would give such of inc 
as might lead to the immediate recovery of 
the said parcel if lost, or to the early appre- 
hension of the guilty person if stolen, a re- 
ward of 1007. The declaration then averred, 
that the plaintiff gave such information as 
did lead to the early apprehension of the 
guilty person, to wit, one J. R., who was tried 
and convicted, &c., of all which the defendant 
had notice; and that, by reason of the pre- 
mises, the defendant became liable to pay to 
the plaintiff, when he should be thereunto 
requested, the said sum of 100/.: and laid as 
a breach the non-payment of that sum. To 
this declaration the defendant pleaded, first, 
non-assumpsit : secondly, that the plaintiff 
did not give such information as did lead to 
the early apprehension of the said J. R. in 
the declaration named, &c.; concluding to the 
country : thirdly, a plea (which was afterwards 
abandoned by the defendant's counsel) to the 
effect, that J. R. was not the only guilty 
party. At the trial before Alderson, B., it 
appeared that the defendant had sent a parcel 
by coach from Bedford to London, containing 
bills of exchange and bank notes to a consid- 
erable amount. The parcel not arriving at 
its destination, the defendant published a 
handbill, containing an offer of 100/. to any 
person who should give such information as 
might lead to the immediate recovery of the 
parcel if lost, or the early apprehension of the 


guilty party if stolen. It was then proved, 
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that, soon after the publication of this hand- 
bill, one J. R. offered the plaintiff 102. one 
of the missing nutes in payment for some 
goods sold, who, suspecting it to be forged, 
(not stolen,) communicated his suspicion to a 
neighbor of the name of Cheshire, who, in his 
turn, informed the plaintiff that J. R. had also 
given notes to him and another person in the 
neighborhood. The plaintiff and Cheshire 
having afterwards heard of the robbery, com- 
municated the above facts to some neighbors, 
and, after they had conversed about it, the 
plaintiff proposed to go for a constable, but 
one of the parties present of the name of Ro- 
binson, said he had better go, and went ac- 
cordingly. He and the constable succeeded 
in tracing out and apprehending J. R., but 
the plaintiff was the only person who could 
identify him as being in possession of an 

part of the stolen property; and he was ulti- 
mately convicted and transported. On this 
state of facts, two objections to the plaintiff's 
right to recover were made by the defendant’s 
counsel: first, that the information which led 
to the conviction of the thief ought to have 
been given either to the person offering the 
reward or to an agent of his, or to some officer 
of justice; secondly, that the information 
having been given by the plaintiff and Che- 
shire jointly, both ought to have sued. Al- 
derson, B., directed the jury to find for the 
plaintiff on the first and third issues, and on 
the second, left it to them to say whether the 
plaintiff communicated his information to the 
constable first, or whether he first communi- 
cated it either to Cheshire or Robinson, in 
order that they might communicate it to the 
constable; in either of which events they 
should find that issue also in favor of the 
plaintiff: but, if the plaintiff only communi- 
cuted his information to Cheshire for the pur- 
pose of setting farther inquiries on foot, and 





they both afterwards communicated it to the | 


constable, then the defendant was entitled to | 


the verdict on that issue. The jury found | 


the first and third issue, as directed by the 
juize; and, as to the second, said that they 
considered that the information given to the 
consiable, and which led to the apprehension 
of the felon. was given to Robinson by the 
p':ntiff and Cheshire jointly ; whereupon the 
judge ordered the verdict to be entered on 
thet issue tor the defendant, reserving leave 
to the plaintiff to move to enter a verdict on 
it {or himself. 


Byes, Ser™!, now moved accordingly.— 





The information given by the plaintiff to 
Cheshire in the first instance, was the inform- 
ation which led to the apprehension of the 
criminal, within the terms of the advertise. 
ment; and, if so, the non-joinder of Cheshire 
is immaterial. Were this not so, the original 
informer might be deprived of his reward by 
any person to whom he happened to disclose 
the information carrying it in his own name 
to the party advertising. Neither does it 
make any difference that the plaintiff, at the 
time he gave that information, did not sus- 

ct the theft: Williams v. Carwardine, 4 

. & Adol. 621. Then the case of Lancas- 
ter v. Walsh, 4 Mee. & W. 14, is an author- 
ity that it is sufficient, if the information be 
given to a constable; and the reason of that 
case applies here, for, where a felony has been 
committed, private individuals are armed by 
law with the same powers as a constable to 
bring the felon to justice, and are, indeed, 
bound to exert themselves to do so. 


Potiock, C. B—No rule ought to be 
granted in this case. I quite concur in the 
direction given by my brother Alderson, and 
think that the jury have come to a correct 
conclusion. The question is, what is the 
meaning of the words “such information as 
may lead to the early apprehension of the 
guilty party?” In the case of Lancaster v. 
Walsh, which has been referred to, it was de- 
cided, that material information given to 2 
constable was within the meaning of such a 
handbill as this; and, although I am not pre- 
pared to say that there may not be cases where 
the doctrine of that case might be extended 
to other parties than constables, it is clear 
that there are no circumstances in the present 
case to render it one of them. The plaintiff 
here communicates his information to Che- 
shire, who, in return, communicates some to 
him; on which the two, teking their joint 
information into consideration, deem the mat- 
ter so serious as to call for farther inquiry, 
and afterwards jointly communicate it to 
Robinson to be communicated to a constable. 
I think, therefore, that the jury were perfectly 
right in coming to the conclusion, that the 
information which led to the detection of the 
felon was not given by the plaintiff alone, but 
by him jointly with Cheshire. 


Parke, B.—I am of the same opinion, and 
think that the law has been correctly laid 
down by my brother Alderson, in leaving to 
the jury to say what was the nature of the 
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first communication between the plaintiff and 
Cheshire, and whether it was made with the 
view of being then acted on; or was only in 
the way of conversation, and was afterwards 
communicated by both to the constable. It 
appears to me, that according to the true con- 
struction of this advertisement, the informa- 
tion must be given with the view of being 
acted on, and be given either to the person 
offering the ond or his agent, or some per- 
son authorized by law to apprehend the crim- 
inal. There is, therefore, no objection to the 
judge’s charge. Then, the second question 
is, Whether, assuming the plaintiff and Che- 
shire to have jointly communicated this in- 
formation to the constable, they ought both 
to join in the action? And, as only one re- 
ward is offered for certain information, and 
both the parties concur in giving that inform- 
ation, I think they ought to be joined. The 
second issue was, therefore, rightly found for 
the defendant; and, indeed, the jury would 
have been justified in finding the general 
issue also in his favor, although it is not ne- 
cessary to enter into that at present, as there 
is no motion before us to set aside the verdict 
on that issue. 


Avoerson, B.—I am quite satisfied that I 
did wrong in directing the jury to find as 
they did on the plea of non-assumpsit. 


Rotrs, B., concurred. 
Rule refused. 








Court of Common Pleas. 


—— 


Before the Right Hon. Sir NICHOLAS TINDAL, 
Kn’'t, and the rest of the Judges. 


Campsett v. Wesster.—WNov. 7, 1845. 


EVIDENCE——-BILL OF EXCHANGE-——PROTEST— 
NOTICE OF PROTEST. 


A promise made by the drawer to pay a foreign bill 
of exchange, although such promise be made con- 
ditionally, is evidence that protest of such bill has 
been made, and notice thereof given to him. 


Tuts was an action of assumpsit brought upon 
a foreign bill of exchange for 100/., drawn by 
the defendant upon Messrs. Capron & Co., 
of London, in favor of the plaintiff. Amongst 
other pleas, the defendant pleaded, first, that 
he had not notice of the protest for non-ac- 
eertones, ns allered in the declaration; sec- 


ondly, that the said bill of exchange was not 
duly protested for non-acceptance, in man- 
ner and form, &c. Upon each of these pleas 
issue was joined. At the trial, which took 
place before Mr. Justice Earle at the London 
sittings in last Trinity term, certain letters 
from the defendant to the plaintiff were ten- 
dered by the plaintiff’s counsel, and admitted 
in evidence in support of these issues, as 
shewing an admission on the part of the de- 
fendant that there had been a protest, and 
that he had notice thereof. The first letter 
was as follows :— 


“Burlington Hotel, Cork-st. London. 
« Mr. Campse.t, 

“T have accepted the bill for 200/., and also 
the one for 180/. There was another bill for 
100/. presented, about which there was some 
history attached, respecting its having been 
presented in place of another, which has been 
cancelled. I do not recollect anything about 
that bill; and, as I have not yet received the 
account you were to have sent me, I have no 
means of ascertaining anything about it. I 
have deferred paying that bill until such time 
as I should hear from you about it. If it 
should be all right, draw on me again for the 
amount, and I will pay it so soon as I know 
something of it. 

S 


igned) “Arruur Wesster.” 


The above letter appeared, from the post- 
mark, to have been written after the bill had 
been presented for acceptance. The next 
letter put in evidence was one from the de- 
fendant to the plaintiff, bearing date the 30th 
August, 1844, akout a month after the bill in 
question had been presented for payment, and 
dishonored :— 


«Mr. Campsett, 

“T have at length received your letter with 
the account of the money transactions between 
us. I find it all correct with the exception 
that you have not credited me with a bill for 
50/. sterling I drew on the 17th October, 
1842. 1, consequently, have not given in- 
structions to my agent to pay the bill for 
1002. till that matter is set right. 

(Signed) © “Arruur Wersrer.” 


The third letter was one from the defend- 
ant to the plaintiff, written as follows :— 


“Durham, October 12, 1844. 
“Mr. CampseEtt, 
«“ Sir,—I cannot conceive how you can say 





in your last letter that you had explained to 
m2 about the 597. bill, and that I was quite 
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satisfied about it. I remember that there was 
an impression on your mind that I had had 
that money from you to buy a horse, or some- 
thing: but the impression is equally strong 
on my mind that I never had, and what’s 
more, I am confident I never had. What 
could I have wanted it for? I never bought 
a horse from an artillery officer in my lite, 
and the first horse I bought in Halifax was 
on the 19th November; I then, as you know, 
did not pay Mayer for it fora year. As I 
said to you before, if you send home a cheque 
for the 50/. sterling to England, I will cause 
the 100/. bill to be paid immediately, and we 
shall then be square. 
(Signed) 


The learned judge told the jury, that, if 
they thought these letters contained an ac- 
knowledgment of liability upon the bill, they 
might infer, that, within the defendant’s 
knowledge, the bill in question had been pro- 
tested, and that he had had notice thereof. 
The jury found for the plaintiff, damages 
105/. In Trinity term last, a rule nisi was ob- 
tained on behalf of the defendant to set aside 
this verdict, and for a new trial, upon the 
ground that these letters, if admissible. were 
evidence only of a waiver of protest and no- 
tice, and that, therefore, the learned judge 
misdirected the jury in leaving this evidence 
to them in support of the issues above refer- 
red to. In moving for the rule, the case of 


Burgh v. Legge, 5 Mee.& W.418, was cited. 
Byles, Serj’t, (with whom was Phinn.) 


«“Artour Wesster.” 


shewed cause.—The direction of the learned | 


judge was right. Although a protest is ne- 
cessary in all cases where a foreign bill has 
been presented for acceptance, cnd dishonored. 
in practice it is only begun on that day, (an 
incipient process which is called noting.) and 
it may be drawn up and completed at any 
time before the commencement of the suit. 
An admission, therefore, of having received 
such a notice, is, in fect, an admission of the 
fact of a protest having been made. Now, 
either a presentment for payment, or protest. 


to render him liable. When called upon for 
payment of the bill, he ought to have objected 
that there was no protest. Instead of that, 
he promises to pay it. I must, therefore, 
presume he had due notice, and that a protest 
was regularly drawn up by a notary.” To 
the like effect are the cases of Patterson v. 
Becher, 6 Moore 319, and Greenway v. Hind- 
ley, 4 Camp. 52. There is abundant evi- 
dence in these letters from which a promise 
to pay may be inferred. Many cases have 
been decided in which the expressions used 
‘by the defendant were far less strong than 
those used in the present case, and yet have 
been held as admitting the fact of notice of 
‘dishonor. Booth v. Jacobs, 3 New. & M. 
|351; Wilkins v. Jadis, 1 M. & Rob. 41, 
‘which is tke stronger authority, since Mr. 
| Campbell, the counsel for the defendent, ap- 
| pears to have referred to the law as laid down 
| by the judge, as he forbore to move for a new 
‘trial upon that point, although he moved 
upon other grounds, end was refused a rule. 
| Maule, J—That makes the case stronger in 
your favor certainly.| Curlewis v. Corjield, 
1Q. B. Rep. 314; Dizon v. Elliott, 5 Car. 
& P. 437; Horford v. Wilson, 1 Taunt. 12. 
So, part payment is such an admission es to 
dispense with proof of notice of dishoner. 
Brownell v. Bonney, 1 Ado). & Ell. 39. No- 
tice of protest is, in fact, notice of the dishonor 
of a foreign bill of exchange. Burgh v. 
Legge, 5 Mee. & W. 418, is very distin- 
guishable from the present case. ‘There, not 
only wes there no proof of any notice of dis- 
honor having been given, but the conduct of 
'the parties shewed that there never had keen. 
| Parke, B., there says, “In the present case 
| there is no proof of any such notice, but rather 
the contrary. for the defendant applies to the 
| plaintiff for more discount, and says, the other 
bills would not Le paid; ard, as to notice, 
‘that it would not be worth while to give it, 
for the drawer had since tecome bankrupt. 
The meaning cf this rather is that the plain- 
tiff did not send notice of the dishonor, than 
| the contrary.” 








or notice of protest, or notice of dishonor, may | 


sufficient evidence of an admission to be left 
to the jury. Croxvon v. Worthen, 5 Mee. & 
W. 5, decides, that a defendant’s promise to 
pay after the bill is due is prima facie evi- 
dence of presentment. In Gibbon v. Cog- 
gan, 2 Camp. 188, Lord Ellenborough says, 
“By the drawee’s promise to pay he admits 
the existence of everything which is necessary 


be — by admission. These letters were | 


| Dowling, Serj’t, contra—these letters are 
‘not such an acknowledgment of a liability 
upon this bill as can be admitted to prove the 
alleged facts of protest and notice of protest. 
If the letter of the 12th October, for instance, 
be regarded, the defendant, after mentioning 
certain transactions between himself and the 
[agen says, “If you send home a cheque 
or the 50/. sterling to England, I will cause 
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the 100. bill to be paid immediately.” It 
did not appear that the 50/. cheque was ever 
sent home; the promise to pay, therefore, was 
upon a contingency which has never ~ f 
pened. It was, therefore, of null effect. The 
same observation may be made with respect 
to the other two letters. In the cases cited 
on the other side, the promise was always an 
absolute one. In the present case, had the 
declaration alleged that the notice of protest 
hed been waived by the defendant, the letters 
would better have supported an issue taken 
on such an allegation. Burgh v. Legge, 5 
Mee. & W. 418. 


Tinoat, C. J—It appears to me that this 
rule must be discharged. The action is 
brought by the payee against the drawer of a 
foreign bill of exchange, and the pleas upon 
which the question in the case turns are, first, 
that notice of protest was given to the defend- 
ant; and, secondly, that there was no protest 
of nen-acceptance. The question is, whether 
the evidence which was given by the plaintiff 
in support of these issues was properly re- 
ceived; if properly received, it was for the 
jury to say whether it was sufficient to satisfy 
their minds. Now, the rule upon this subject 
is properly laid down by Mr. Justice Rich- 
ardson in the case of Patterson v. Becher, 6 
Moore, 323, where he says, “It has been de- 
cided in Rogers v. Stevens, 2 T. R. 713, that 
a promise to pay after a bill or note becomes 
due will dispense with proof of presentment 
and notice of dishonor; so it will dispense 
with the proof of protest, as it will amount to 
an admission, on the part of the defendant, 
that the plaintiff had a right to resort to him 
upon the bill.” It appears to me, that if we 
look at the letters which formed the evidence 
in the present case, it is perfectly clear that 
the defendant was conscious in his own mind, 
both that there had been a protest for non- 
acceptance, and that he had received notice ; 
otherwise he would have known that he had 
an available defence upon those grounds ; and 
then he would not have based his refusal to 
pey on a ground perfectly foreign. Instead 
of mentioning in these letters that these pre- 
liminaries had not taken place, the defend- 
ant is entirely silent upon the subject; and 
he promises distinctly to pay this bill, if a 
certain item be inserted in his favor in his 
account with the plaintiff. Since, therefore, 
in these communications, the defendant was 
silent both as want of notice of pro- 
test and protest, but, on the contrary, acknow- 





ledges his liability upon the bill, I think, upon 
the authorities cited, they must be taken to 
amount to an admission on his part that both 
these requisites have been complied with. 
The answer set up now on behalf of the de- 
fendant is, that these letters only amounted 
to a conditional promise; but the case of 
Wilkins v. Jadis was far less strong than the 
present, For these reasons, I think that this 
case was properly left to the jury, and this 
rule must be discharged. 


Cotrman, J.—I am of the same opinion. 
If an express promise to pay the bill was ne- 
cessary, then the argument, that the expres- 
sions made use of in these letters only amount- 
ed to a conditional promise, might have some 
application. But that is not so. All that is 
necessary is, that it should appear by the evi- 
dence that an admission was made by the de- 
fendant, that he was aware of, and had notice 
of, protest having been made. The cases 
shew distinctly that letters weaker than these 
have been held to amount to such an admis- 
sion, 


Maute, J.—This rule was obtained on the 
11th June; this isthe 7th November. Thus 
five months’ delay has been obtained by the 
defendant, which I dare say was all he ex- 
pected to obtain, for it is clear that this rule 
should be discharged. The case of Burgh v. 
Legge, wpon which the rule was obtained, is 
very distinguishable from the present case; 
indeed, the ground upon which the motion 
was put, that these letters amounted at most 
to a waiver of protest and notice, appeared to 
be almost deserted on the argument to-day. 
The ease of Patterson v. Becher, 6 Moore 
323, is in point for the plaintiff. Here, the 
letter of the 12th October, after referring to 
former circumstances, mentions accounts ex- 
isting between the plaintiff and the defendant. 
The defendant says that the bill of exchange 
in question will be paid, but insists only on a 

articular mode in which it shall be paid, 

ow, the only question is, whether this 
amounts to por: of the defendant’s liabil- 
ity upon this bill. This it is; for he says, 
Iwi cause the 100. bill to be paid.” Now, 
he could not be liable to pay this amount, 
unless a protest had been made, and due no- 
tice given. The question was, therefore, 
properly left tothe jury; nor could they, in 
my opinion, have drawn a different conclu- 
sion. In Wilkins v. Jadis the evidence was 
much weaker. 
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Earte, J—I agree with the rest of the 
court in the judgments they have given. I 
thought at the trial, as I do now, that an ad- 
mission of liability amounted to an admission 
of all the facts which constituted liability. 
The facts of protest and notice werenecessary 
here to constitute liability. As the jury, 
therefore, thought that these letters admitted 
a liability on the part of the defendant to pay 
this bill, the verdict was perfectly right. 

Rule discharged. 





Dawson v. Cropr.—April 30th, May 2nd, and 
July 2nd, 1845. 


LANDLORD AND TENANT-—DISTRESS——TROVER. 


After a distress of goods of sufficient value to satisfy 
arrears of rent had been made, and abandoned by 
the landlord without any cause or excuse, a sec- 
ond distress for the same arrears of rent is illegal ; 
and trover will lie fur a conversion of the goods 
seized and sold under such last mentioned distress. 


Tuts was an action of trover for the conver- 
sion by the defendant of various goods and 
chattels, the property of the plaintiff. The 
defendant pleaded, that, before and at the time 
&c., and during all the time during which the 
rent distrained for as hereinafter mentioned 
was accruing due, to wit &c., the plaintiff held 
and enjoyed a certain messuage, with the ap- 
purtenances as tenant thereof to the defend- 
ant, under and by virtue of a certain demise 
thereof before then made to the plaintiff, at 
and under the yearly rent of 56/., payable by 
the plaintiff for the same quarterly, on the 
99nd March, on the 24th June, on the 29th 
September, and on the 25th December, in 
each and every year during the continuation 
of the said demise, by even and equal por- 
tions, the reversion of and in the said mes- 
suage during all the time aforesaid being in, 
and still ichhaion to, the said defendant. 
And the defendant avers, that, during the 
said demise and tenancy, and before the time 
6f the committing of the said grievance in 
the said last count mentioned, to wit, on the 
24th June, 1844, a large sum of money, to 
wit, 287. of the rent ‘oforesaid, for the space 
of half a year, ending on the day and year 
last aforesaid, and then last elapsed, became 
and was due and payable from the plaintiff 
to the defendant, and from thence until and 
at the time of the committing of the said 

ievance by the said defendant in the said 
a4 count mentioned, remained and continued 
due and in arrear; and the defendant after- 





wards, and whilst the said rent so remained 
due, in arrear, and unpaid as aforesaid, and 
during the continuance of the said demise 
and tenancy, to wit, on the day and year in 
the said last count mentioned, entered into 
and upon the said messuage, the outer door 
thereot being then open, in order to distrain 
for the said arrears of rent, and did then and 
there distrain the goods and chattels in the 
said last count mentioned, then being in and 
upon the said messuage, and subject and lia- 
ble to such distress, as and for a distress 
for the said arrears of rent so due and ow- 
ing to the defendant as aforesaid, and as 
the defendant lawfully might for the cause 
aforesaid; and the defendant did thereupon, 
to wit, on the day and year last aforesaid, 
take and seize the said goods and chattels, 
and impound the same as a distress for the 
said arrears of rent so due as aforesaid, as 
he lawfully might for the cause aforesaid, and 
did thereupon give notice to the plaintiff of 
such distress, and the cause of such takin 

and which said seizure and taking of the said 
goods and chattels as such distress as afore- 
said was and is the said grievance in the said 
last count mentioned, and whereof the said 
plaintiff has above ee against the 
defendant ; and this the defendant is ready to 
verify, &c. Replication, that, after the ar- 
rears of rent in the said last plea mentioned 
had become due and payable, and before the 
committing of the grievances in the said last 
count mentioned, and before seizing, taking, 
or distraining the goods and chattels in the 
last count as in the said last plea mentioned, 
to wit, on the 25th of June, 1844, the defen- 
dant seized, took, and distrained divers goods 
and chattels of the plaintiff other than the 
goods and chattels in the said last count men- 
tioned, that is to say, the goods’ and chattels 
in the first count mentioned, as a distress for 
the said arrears of rent in the said last plea 
mentioned, the said last mentioned"goods and 
chattels then being in and upon the said mes- 
suage, with the appurtenances, and then be- 
ing subject and liable to a distress for the said 
arrears of rent, and of sufficient value to 
satisfy the said arrears of rent, and the costs 
and «Heo of the same distress, the appraise- 
ment and sale thereof; and the defendant 
then could and might, and ought to have ful- 
ly paid and satisfied the said arrears of rent, 
and the costs and charges of the said distress, 
the appraisement and sale thereof, out of and 
with the last mentioned goods and chattels. 
Yet the defendant wrongfully and vexatious- 
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ly, and without any cause or excuse, refused 
and neglected so to do, and after making the 
said distress in this replication mentioned for 
the said arrears of rent on the last mentioned 
goods and chattels, to wit, at the said time 
when, &c., and in the last count mentioned, 
of his own wrong vexatiously seized and took 
the goods and chattels in the last count men- 
tioned, and converted and disposed thereof to 
his own use, in manner and form as the plain- 
tiff hath above thereof complained against 
him. Verification. Rejoinder, that the goods 
and chattels so seized, taken, and distrained 
as in the said replication mentioned before 
thie making of the said distress in the said 
last plea mentioned were not of sufficient 
value to satisfy the said arrears of rent; and 
the defendant afterwards, and before the mak- 
ing of the said distress in the said last plea 
mentioned, to wit, on the 25th day of June, 
in the year of our Lord 1844, lawtully aban- 
doned and put an end to the said distress in 
the said replication mentioned, and withdrew 
from the possession of the said goods and chat- 
tels seized, taken and distrained under the same, 
and did not at any time sell or dispose of the 
said goods and chattels, or any or either of 
them, or any part thereof, under the said dis- 
tress; and the said rent so distrained for as 
in the said last plea mentioned, at the time of 
the making of the distress in that plea men- 
tioned, remained and was fully unpaid and 
unsatisfied. And so the defendant further 
says, that he did not of his own wrong vexa- 
tiously make the said distress in the said last 
plea mentioned. Verification. Sur-rejoinder. 
that the goods and chattels seized, taken, and 
distrained as in the said replication mention- 
ed were of sufficient value to satisfy the said 
arrears of rent, in manner and form as in the 
said replication alleged ; and this the plaintiff 
oe may be inquired of by the country. 

emurrer, for that the said sur-rejoinder takes 
issue upon an immaterial issue, namely, whe- 
ther the said goods and chattels therein men- 
tioned were of sufficient value to satisfy the 
said arrears of rent; and for that the said 
sur-rejoinder does not traverse, or confess and 
avoid, the material allegations in the said re- 
joinder, namely, that the default lawfully 
abandoned and put an end to the said distress 
and withdrew from the possession of the said 
goods and chattels, and did not sell or dispose 
of the same, and that the said rent so dis- 
trained for at the time of the making of the 
said distress in the said second plea mention- 


ed remained and was wholly unpaid and un- 


satisfied; and for that the said sur-rejoinder 
is in other respects insuflicient, &c. 


Talfourd, Serj’t, in support of the demur- 
‘rer. A distress taken a abandoned with- 


| out sale does not satisfy the rent ; a landlord, 


| therefore, is not liable to be sued in trover for 
'making a second distress; nor is it material 
|whether the goods first distrained were or 
| were not of sufficient value to satisfy the ar- 
‘rears of rent, if the distress was abandoned 
before sale, and the rent remained due. Lear 
v. Edmonds, 1 B. & Ald. 157; Lingham v. 
Warren, 2 B. & B. 36. Then, Dallas, C. 
J. says, “There are many cases supposable 
in which the taking a sufficient distress might 
not produce a satisfaction of the rent. Hudd 
v. Ravenor, 2 B. & B. 662. 


Gaselee, Serj’t, contra—If a landlord dis- 
trains goods to satisfy rent, and voluntarily 
abandons the distress, he cannot lawfully make 
a second distress for the same rent, although 
it may remain due. If he do make such sec- 
ond distress, he is liable to be sued in trover 
for the goods taken. If the defendant’s re- 
joinder, therefore, in the present case, is good, 
this can only be upon the ground, that the 
sufficiency of the first distress wes material, 
and then the sur-rejoinder must be good also. 
In 1 Saunder’s Rep. 201, the rule is laid down 
thus: “It is true that, regularly, at the com- 
mon law, where there is an entire duty or 
rent due, a man should distrain for the whole 
at once, and not for part at one time and part 
at another, for that would be oppressive and 
illegal; and therefore, if he distrains a sec- 
ond time for the same thing, he ought to 
shew, that, at the time of taking the first dis- 
tress, there was not sufficient upon the pre- 
mises, or that he had mistaken the value, and 
that the first distress was only of such a val- 
ue, otherwise the second distress will be bad.” 
Hutchins v. Chambers, 1 Burr. 590; Smith 
v. Goodwin. 4 B. & Adol. 413; Lear v. Cal- 
decott, 4 Q. B. Rep. 123. The cases which 
have been relied on by the other side are dis- 
tinguishable from the present; but, in those 
cases an older authority appears to have es- 
caped the notice of the court,—that of Vas- 
mer v. Edwards, 1 Salk. 248; S. C., Ld. 
Raym. 719. In the judgment of the court 
it is there laid down, “If a distress dies in the 
pound, the action revives, for the distress fail- 
ed by the act of God; otherwise, where it 
escapes, especially unless it be made to ap- 

ar that the plaintiff was in no default, which 
is not done in this case, for his own default 
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ought not to entitle him to another action, 
nor subject the defendant to a double punish- 
ment.” Moor 7, sect. 26; Cro. Eliz. 13, 
sect. 8; 2 Lutw. 1536. 


Talfourd, Serj’t, in reply —The case of 
Hudd vy. Ravenor, already cited, has not been 
shaken by any of the authorities adduced by 
the other side; and that decision was espe- 
cially founded upon the case of Lear v. Ed- 
monds, and Lingham v. Warren. {| Cres- 
well, J—In Hudd v. Ravenor, Richardson, 
J. gives as a reason for his judgment, «that, 
for any thing that appeared, the former dis- 
tress may have been relinquished in kindness 
for the tenant.” Such a reason would not be 
applicable to the present case; for here the 
replication avers, that “the defendant wrong- 
fully and vexatiously, and without any cause 
or excuse, refused and neglected” to satisfy 
the arrears of rent. 

Cur. ad. vult. 


Tinvat, C. J., delivered the judgment of 
the court.—{After stating the pleadings, he 
proceeded :—] When the case was argued, it 
appeared somewhat difficult to reconcile all 
the decisions which were brought to our no- 
tice ; we therefore took time to look into them, 
and we are now of opinion, that, upon these 
pleadings, our judgment must be for the plain- 
tiff. e replication is a good answer to the 
plea; for, assuming that the rent remained 
due, not having been satisfied by the first dis- 
tress,—and the case of Lear v. Edmonds cer- 
tainly did go beyond that,—still, the landlord 
could not, under the circumstances stated in 
the replication, make a second distress. In 
Comyn’s Digest, “Distress” A. 1, it is laid 
down, that “a man cannot take two distresses 
for the same rent ; for it was his folly that he 
did not take sufficient at first.” In that pas- 
sage it is assumed that he might have wa 
sufficient at first. In this replication it is 
averred that he did take sufficient at first. 
And Chief Baron Comyn refers to Moor, p. 
7, which was cited in the argument, and to 
Lutwyche. p. 1536. The case in Moor is a 
strong authority for the present plaintiff. It 
is thus: a man distrained for 10/. rent due at 
Michaelmas by resavatur, certain sheep which 
were not of the value of 40s., and he after- 
wards distrained for the residue, and the ten- 
ant made several replevins ; the question was, 
if he could make an avowry. Montague, 
Hinde and Harris, say “you cannot, for the 


distress is not good ; it is the folly of the les- 





sor that he would so distrain in the first in 
stance.” Montague: “Recapti lies for the 
second distress.” Browne: “If aman be in 
arrear of his rent at several days, and take a 
distress for one day at one time and for an- 
other day at another time, he may ; but it is 
otherwise in the case at bar.” ‘The case of 
Wallace v. Sairn, Lutw. 1536, is an authori- 
ty for the same position, that a man cannot 
take a second distress for the same rent where 
he might have taken sufficient at first; nor 
shall we, by acting on these authorities, over- 
rule Lingham v. Warren, or Hudd v. Rave- 
nor. In the former the plaintiff declared in 
replevin ; there was an avowry for rent in 
arrear, to which there was a plea in bar, that 
the defendant’s testator for the same rent dis- 
trained goods and chattels of sufficient value 
to satisfy it. On demurrer this was held to 
be a bad plea, upon the ground that many 
cases are supposable in which the taking of 
sufficient distress might not produce a satis- 
faction of the rent, which is undoubtedly true. 
In Hudd v. Ravenor, the declaration was in 
replevin on avowry for rent in arrear ; and 
the plea in bar alleged a former distress for 
the same rent, and that the defendant might 
thereby have paid the arrears of rent, &c., 
but neglected and omitted so to do, and wrong: 
fully and vexatiously made a second distress 
for the same rent. That plea was held bad 
on the authority of Lear v. Edmonds. The 
judgment of Mr. Justice Richardson shews 
clearly the ground of the decision, namely, 
that the former distress might have been re- 
linquished in kindness to the tenant, and that 
no issue could have been taken upon the 
words “neglected and omitted.” In the pre- 
sent case, the replication goes much farther, 
and says that the defendant vexatiously, and 
without any cause or excuse, refused to satis- 
fy the arrears of rent by means of the first 
distress. We do not, therefore, at all impugn 
that case by holding that this replication is 
good. It remains to be considered whether 
the rejoinder gives any sufficient answer to it. 
The rejoinder alleges, that the goods distrain- 
ed in the first instance were not of sufficient 
value to satisfy the arrears, and that the de- 
fendant afterwards lawfully abandoned and 
put an end to the distress. If that could be 
read so as to make the sufficiency of the 
goods distrained the ground for abandonin 
it, the averment of insufficiency is materi 
and the sur-rejoinder traversing it is good ; 
but, if it is not to be so read, the rejoinder is 
bad, by reason of its not showing any lawful 
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ground for relinquishing the first distress and 
taking a second, so as to answer the matters 
alleged in the replication. In either view, 
therefore, the plaintiff is entitled to judgment. 


Judgment for the plaintiff. 





Waient v. Tatus and an’r.—July 2, 1845. 
COPYRIGHT——FRAUDULENT MISREPRESENTATION. 


No action will lie for the piracy of a work fraudu- 
lently published as the work of another person 
than the author. 


Case for unlawfully printing and publishing, 
without the consent in writing of the plain- 
tiff, divers copies of a book entitled Oa 
ing devotions, or the worship of God in Spir- 
it and in Truth, for every day in the year, 
from the German of C. C. Sturm, author of 
‘The Morning Devotions,” in which book 
there was alleged to be a subsisting copyright, 
and the plaintiff was then stated to be the pro- 
prietor of such copyright. Plea, that before 
the writing, composing, and publishing of the 
said book in the declaration mentioned, one 
Christopher Christian Sturm, a foreigner, to 
wit, a German, had written and published, in 
the German language, divers books on reli- 
gious subjects, and had thereby obtained great 
celebrity as an author, and divers of the said 
books had been translated into the English 
language, and had been, and were much val- 
ued and esteemed by the liege subjects of the 
Quzen in this realm. And the defendants 
say that the plaintiff, well knowing the premi- 
ses, employed a certain person, to wit, one 
Robert Huish, to compose and write the said 
book in the declaration mentioned, and the 
plaintiff, also, first published the said book. 
And the defendants say that the plaintiif 
wrongfully and injuriously intending to de- 
fraud and deceive the public, to wit, the liege 
subjects of the Queen, and to cause the said 
subjects to believe that the said book, in the 
declaration mentioned, was the translation of 
an original book, written by the said Christo- 
_ Christian Sturm, and to cause the said 
ieze subjects to purchase copies of the said 
book of and from the plaintiff, and to pay di- 
vers large sums of money to the plaintiff for 
such copies, under the belief that they were 
purchasing translations of an original work of 
the said Christopher Christian Sturm, and 
wronzfully intending to obtain great profits, 
by thease of the false pretenced’ and ‘deceit, 





hereinafter mentioned, before the committing 
of the said grievances by the defendants, to 
wit, on &c., falsely, fraudulently, and deceitful- 
ly caused the said Robert Huish to compose 
and write the said book in the declaration 
mentioned for the plaintiff, and then falsely, 
fraudulently, and deceitfully published the 
said work to the public, to wit, to the lege 
subjects of the Queen, as and for a translation 
by the said Robert Huish, of an original work 
written in the German by the said 
Christopher Christian Sturm, and then falsely, 
fraudulently, and deceitfully caused to be 
printed upon, and published, with all and 
every the copies of the said book the follow- 
ing halse, fraudulent, and deceitful title of and 
to such book ; that is to say, “ Evening De- 
votions, or the Worship of God in Spirit and 
in Truth for every day in the Year, from the 
German of C. C. Sturm” (meaning the said 
Christopher Christian Sturm), “author of 
‘The Seating Devotions ;’ by Robert Huish, 
Esq., F. L. A. and H. Soc.” And, also, then 
falsely, fraudulently, and deceitfully caused to 
be printed upon, and published, the followi 

false, femdadent, and deceitful preface of — 
to such book ; that is to say, “The unprece- 
dented patronage which ‘‘The Morning De- 
votions’ and ‘ The Contemplations on the Suf- 
ferings of Christ,’ by Sturm” (meaning the 
said Christopher Christian Sturm), “ have de- 
servedly received from every class of readers, 
and their consequent incorporation with the 
standard literature of this country, has opera- 
ted as a flattering encouragement to the pub- 
lisher of the above mentioned works to pre- 
sent to the public a translation of «The Even- 
ing Devotions for every day in the Year,’” 
(meaning the said book in the declaration 
mentioned), “by the same inspired writer. 
To descant upon the merits of Sturm” (mean- 
ing the said Christopher Christian Sturm) 
“as a pious and moral author would, with the 
knowledge which we pussess of his works, be 
superfluous. It will, therefore, be merely ne- 
cessary to state, that, in ‘The Eevening De- 
votions’ will be found the same tone of holy 
and pious feeling, the same purity and delica- 
cy of thought, and the same unalterable love 
of the beauties and excellences of the Christ- 
ian religion, by which all his other writing are 
so eminently distinguished. With ‘ The 
Evening Devotions’ the entire works of 
Sturm” (meaning the said Christopher Christ- 
ian Sturm), “with the exception of his ser- 
mons, may be said to be incorporated with our 
national literature; and it may be confidently 
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affirmed that they will tend, in a great de- 
, to enhance the good opinion which the 
ritish public have pacer expressed of his 
works. It may, however, be necessary to 
state, in order to obviate any mistake which 
might very naturally arise regarding the dif- 
ferent works of Sturm, that ‘The Evening 
Devotions’ and ‘The Evening Reflections’ 
are two distinct works, the former being a 
practical exposition of the duties of Christi- 
anity, embracing those subjects which could 
not be discussed within ‘The Morning Devo- 
tions,’ whilst the latter is confined to the con- 
templation of the works of God, as a guide to 
the knowledge of natural history.” And 
then, and before, and at the time of publishing 
the said book, and before the committing, &c., 
falsely, fraudulently, and deceitfully stated, 
and represented to the public, to wit, to the 
said liege subjects of the Queen, and so all 
and every of the said liege subjects who then 
purchased copies of the said book, to wit, 5000 
of those subjects who then purchased the 
same, that the same was a translation by the 
said Robert Huish of an original work written 
in the German language, by the said Christo- 
her Christian Sturm; whereas, in truth and 
in fact, the said book was not a translation by 
the said Robert Huish of an original work 
written in the German language by the said 
Christopher Christian Sturm, nor was the 
same a translation of any work of the said 
Christopher Christian Sturm, nor did the said 
Christopher Christian Sturm compose or write 
any oon book, as in the declaration, and in 
the said false, fraudulent, and deceitful repre- 
sentations and statements mentioned and re- 
ferred to; and whereas, in truth and in fact, 
the said book in the declaration mentioned 
was wholly composed and written in the Eng- 
lish language by the said Robert Huish, as 
the composer and author thereof, and there 
never was any original work of the said Chris- 
topher Christian Sturm, or of any foreign au- 
thor of which it was, or could be a translation, 
as he the plaintiff, at the time of: his causing 
the said Robert Huish to compose and write 
the said book, and of his said publishing the 
same book, and of his causing the said title- 
page and preface to be printed and published, 
and of his making the said false, fraudulent, 
and deceitful statements and representations, 
well knew. That, by means of the said false 
pretences and representations, the plaintiff has 
made divers large and unlawful profits, to wit, 
&c., by the sale of the said book to divers, to 
wit, &c., and will hereafter by those means 





make other large and unlawful profits by oth- 
er sales of the said book to others of the said 
lieges, if the supposed copyright in the declar- 
ation mentioned was, and is a subsisting copy- 
right to the great injury and scandal of her 
majesty’s liege subjects, and to the detriment 
of true religion, and of the public morals— 
verification. General demurrer to the above 


plea. 


Sir Thomas Wilde (with him Barstow), 
in support of the demurrer—There is a class 
of cases establishing that no proprietorship 
can lawfully exist in works of an immoral or 
libellous tendency, and that such works cannot 
be, therefore, the subject of action. Stockdale 
v. Onwhyn, 5 B. & C.173; Poplett v. Stock- 
dale, R. & M. 337; Hime v. Day, 2 Camp. 
27; Fores v. Johns, 4 Esp. 97. So, also, 
when the work is obscene or immoral, the 
Court of Chancery will not interfere by grant- 
ing an injunction against its being pirated. 
Walcot v. Walker, Ves. jun. 1. ‘These ca- 
ses, however, do not apply to the present 
work, published by the plaintiff, which is on 
a religious subject, and is, so far from being 
of an objectionable nature, moral and instrue- 
tive. ‘Then what is there in the plea which 
defeats the plaintiff’s right to maintain this 
action? Because a work is described as a 
translation from a foreign book, when, in fact, 
it is an original work, and not a translation, 
is surely neither an injury to the public nor 
to any individual. It is not that description 
of fraud which ought to deprive a party of a 
copyright; for, if that were the case, many of 
the most entertaining and instructive works 
of English literature would be works to which 
the same observation might equally apply; 
such as the Castle of Otranto, stated to be a 
translation from the Italian, Robinson Crusoe, 
the Waverly Novels, and such like, which 
either had been published as translations, or 
by authors under assumed names. There is, 
therefore, no authority for holding tke present 
publication by the plaintiff to be unentitled to 
protection, because it may not, in fact, be a 
translation from Sturm. 


Channell, Serj't, (Montague Smith with 
him), contra——The question is, whether this 
plea does not defeat the plaintiff’s right of ae- 
tion, by shewing that the plaintiff has no 
property in the work. It is admitted, that 
the case of Stockdale *v. Onwhyn, does not 
govern the present case, on the ground of the 
immorality of the publication ; ut still it is 
important, as shewing that a person cannot 
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have a property in a work which he has no 
right to publish. The plaintiff here had no 
such right, and cannot, therefore, complain of 
any injury done to the same. The plea dis- 
closed a fraud committed by the plaintiff on 
the public, in order to increase the sale of his 
work; the plea’ states, and it must be taken 
by the demurrer to be admitted as true, that 
the plaintiff, intending to defraud the public, 
and to cause them to pay sums of money for 
copies, under the belief that they were pur- 
chasing translations of an original work of 
Sturm, caused Huish to write the book, and 
then falsely, fraudulently, and deceitfully pub- 
lished the work as, and for a translation by 
Huish, of an original work by Sturm. This 
is, therefore, not a mere misrepresentation, and 
differs widely from the cases of works of fic- 
tion which have been alluded to, such as the 
Castle of Otranto and others, where there was, 
in fact, no fraud on the public, but where the 
works were professedly works of fiction. This, 
also, may be said to be a fraud on the person 
who is represented to be the author, and for 
which Sturm might have had an action, had 
he been alive at the time of publication. 
[ Creswell, J—-Because a work is published 
with a false title page, may any body else 
publish it?] The title page is, for certain 
ange part of the work. Hogg v. Kirby, 
8 Ves. 215, decided that the title, form, and 
mode of publication of a magazine cannot be 
imitated in such a manner as would necessa- 
rily mislead the public, and induce them to 
purchase the latter work instead of the con- 
tinuing parts of the former one. The defen- 
dant, being equally criminal, will not make 
any difference; and according to the dictum 
of Eyre, C. J., in Dr. Priestly’s case, as sta- 
ted in Southey v. Sherwood, 2 Mer. 437, 
where the work is of that objectionable char- 
acter that its publication would not be lawful, 
the author can have no property in the work, 
and no action can be maintained in respect of 
it. In Walcot v. Walker,’ Ves. 1, the Lord 
Chancellor says, “If the doctrine of Lord 
Chief Justice Eyre is right, and I think it is, 
that publications may be of such a nature that 
the author can maintain no action at law, it is 
not the business of this court, even upon the 
submission in the answer, to decree either an 
injunction or an account of the profits of 
works of such a nature that the author can 
maintain no action at law, for the invasion of 
that which he calls his property, but which 
the policy of the law will not permit him to 
consider his property. 
e 





Sir Thomas Wilde replied. 
Cur. ad. vult. 


Tinovat, C. J., now delivered the judgment 
of the court.—The plaintiff declared in an ac- 
tion upon the case br the infringement of the 
copyright of a certain book, entitled « Even- 
ing Devotions, or the Worship of God in 
Spirit and in Truth for every day in the ” 

ear, from the German of C. C. Sturm, au- 
thor of «The Morning Devotions,’” of which 
copyright the plaintiff alleged himself to be 
the proprietor. And the defendants, in one 
of their pleas to this declaration, allege that 
Christopher Christian Sturm had written and 
published, in the German language, books on 
religious subjects, which had been translated 
into the English language, and had been, and 
were much valued by the Queen’s subjects, 
and that the plaintiff, well knowing the prem- 
ises, employed one Robert Huish to compose 
and write the book mentioned in the declara- 
tion. And the plea then alleged, that the 
plaintiff, wrongfully intending to defraud and 
deceive the public, and to make them believe 
the book was a translation of an original book 
written by the said Christopher Christian 
Sturm, and to purchase copies of it from the 
plaintiff, and to pay large sums of money to 
the plaintiff, under the belief that they were 
purchasing translations of the original work, 
falsely, fraudulently, and deceitfully caused 
the said Robert Huish to compose and write 
the said book, and falsely, fraudulently, and 
deceitfully published the same to the public, 
as and for a translation of an original work 
written in German by the said Christopher 
Christian Sturm. The plea then goes on to 
state, the plaintiff published the book with 
this fraudulent id deceitful pretence, and 
professes the object of it was to induce the 
public to believe thoroughly and entirely the 
book was really a translation of the work 
published by the said Christopher Christian 
Sturm; and the plaintiff falsely and fraudu- 
lently represented such to be the case to all 
the subjects of the Queen who had purchased 
the same. The plea then goes on to allege, 
that these statements and representations made 
by the plaintiff were false and fraudulent to 
his own knowledge. To this plea there was 
a general demurrer, and the question raised 
upon the record, is whether the plaintiff can 
have a right of action against the defendants 
for printing this work, or, in other words, 


whether the plaintiff has a true, valid, and 
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subsisting copyright in this work. The ques- 
tion is one of first impression, and cannot be 
said to be free from considerable difficulty ; 
but upon the best consideration we can give 
it, and reasoning from principles which appear 
to us to have an analogy to the present sub- 
ject-matter of inquiry, we think the plaintiff 
has no ground of action. The plea alleges, 
that the plaintiff made false representations to 
the public with respect to the work, for the 
object and purpose of imposing on the public, 
and inducing them to give large prices Fe the 
copies they purchased ; and it further alleges, 
that the plaintiff knew at the time, and it is 
obvious, from the facts stated, he must have 
known such representations to be false. All 
these allegations are admitted by the demurrer 
to be true :—the false assertion and represen- 
tations on the plaintiff’s part, and his knowl- 
edge that such assertions and representations 
were false, and that the act was done from a 
base and unworthy motive, namely, that of 
obtaining money from the public by this false 
pretence. The first observation, therefore, 
that arises is, that the present case is perfectly 
distinguishable from eon which have been 
referred to at the bar, of books of amusement 
or instruction having been published as trans- 
lations, whilst they have been, in fact, original 
works, or having been published in an assu- 
med instead of a true name. Such was the 
instance given of the Castle of Otranto, pro- 
fessing to be translated from the Italian, and 
such was the case of innumerable works pub- 
lishea under assumed names, such as books 
of fiction, voyages and travels, or copies of 
works of fiction or romance, or even works of 
science and instruction. For, in all these in- 
stances, the misrepresentation is innocent and 
harmless; there is not found in any one of 
these cases any serious design on the part of 
the author to deceive the purchaser, or to 
make gain and profit from it by a false repre- 
sentation. The purchaser, for any thing 
which appears to the contrary, would have 
purchased at the same time if they had known 
the name of the author was an assumed, and 
not a genuine name, or had known the work 
was original and not translated ; and, indeed, 
in most of the cases which may be put, the 
statement is not calculated in its nature to de- 
ceive any one, but is, on its very first glance, 
apparent. In those cases, therefore, it was 
perfectly indifferent to the public, whether 
the representation was true or not, and, in all 
probability, the book would have obtained an 
equal sale, whether it was a trens!ation or an 





original work, whether the name of the author 
was assumed or genuine. But, in the case 
before us, no one of those observations will 
apply. The facts stated in the plea import 
a serious design on the part of the plaintiff to 
impose on the credulity of each purchaser, by 
affixing the name of an author who had a real 
existence, and who possessed a large share of 
weight and estimation in the opinion of the 
public. The object of the plaintiff is not 
merely to conceal the name of the genuine 
author, and to publish opinions to the world 
under an innocent disguise, but it is to prac- 
tice on some of the best feelings of the public, 
namely, their religious feelings, and don to 
induce them to believe the work is the origi- 
nal work of an author known and estimated 
by the public, whom he names as the author, 
and, at the same time, knows it not to be so, 
and thereby obtains from the purchaser a 
greater price than he would otherwise have 
obtained. The transaction ranges itself un- 
der the head of crimen falsi, for it is a species 
of obtaining money under false pretences ; and 
parties publishing works known by them- 
selves to be under false names, in order that 
the work might become purchased, would be 
liable to the actions stated. We think the 
plaintiff cannot be considered as having a 
valid and subsisting copyright in a work, the 
sale of which produces such consequences, or 
that he is capable of maintaining an action in 
respect of its infringement. Cases in which 
a copyright has been held not to exist were 
works that were subversive of good order, 
virtue, morality, or religion: they do not bear 
directly on the case before us, but they have 
so far an analogy with it, that the rule which 
denies the existence of copyright in these 
cases Is a rule established for the benefit and 
protection of the public. We think, for these 
reasons, the defendants are entitled to the 
judgment of the court. 


Judgment for defendants. 





LIBEL. 


In a case for a libel against a copartner- 
ship, the jury were instructed to take into 
their consideration, in estimating the dama- 
ges to which the = eg entitled, = 

rospective injury which might accrue to 
suianie from the defendants’ act. Greg- 
ory v. Williams, 1 C. & L. 568. 











